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23: Judiciary and fundamental rights

A.  Judiciary

Independence

1. Ref. to Q.1 :

- Please provide further explanations on the time-limited mandates for public prosecutors.
Can the mandates be renewed and, if so, what are the conditions and procedure for that?

A public prosecutor organises work and takes actions aimed at orderly and timely performance of
tasks, allocates tasks and ensures their performance; he/she is responsible, within the limits of
his/her powers, for efficient and high-quality performance of tasks; he/she has a time-limited
mandate which can be renewed if during his/her previous mandate he/she demonstrated
organisational skills (organising work economically and effectively with the aim of faster discharge
of duties), coordination of work activities with priority activities of public prosecutor’s office,
applying new techniques in operations and willingness to improve work, achieve efficiency and
punctuality of public prosecutor’s office. Upon expiry of his/her five-year mandate, public
prosecutor may be re-appointed. When proposing re-appointment of a public prosecutor, the
results achieved in the previous term of office will be assessed.

When re-appointing public prosecutor upon expiry of a five-year mandate the following will be
taken into account in particular: organisational skills of the candidate (organising work
economically and effectively with the aim of faster discharge of duties), coordination of work
activities with priority activities of public prosecutor’s office, view of the functioning of public
prosecutor’s office, applying new techniques in operations and willingness to improve work,
achieve efficiency and punctuality of public prosecutor’s office. The results achieved in the
previous term of office will be also assessed, shown by overall punctuality of public prosecutor’s
office and achieved quality of work, complying with deadlines, relationship and co-operation with
other bodies in the field of suppressing crime and consistent application of the Law on Public
Prosecution Office, the Criminal Code and the Criminal Procedure Code.

Public prosecutors are appointed by the Parliament on a proposal from the Prosecutorial Council.
Public prosecutors are appointed based on public announcement. Upon expiry of term of office, the
Prosecutorial Council announces vacancies for the positions of public prosecutors. Vacancy
announcements are published in the Official Gazette of Montenegro and in a daily newspaper
issued in Montenegro. The Prosecutorial Council conducts interviews with the applicants who meet
legal requirements. The Prosecutorial Council timely notifies the candidate of the date, time and
place of interview. During the interview, it will be examined whether the candidate fulfils the criteria
for appointment. When interviewing a candidate for a position of a public prosecutor, special focus
will be placed on issues concerning the manner of organising work, managing public prosecutor’s
office, prosecutorial administration affairs and ideas how to improve proper and timely work.

Based on the interview and documentation received, the Prosecutorial Council assesses each
candidate taking into account the criteria for appointment. The Prosecutorial Council decides on
the assessment of candidates by a majority vote of a total number of members. Immediately after
the interview, the Prosecutorial Council fills in a standard candidate assessment form which
contains the assessment of each candidate and reasons for such assessment.

The Prosecutorial Council may conduct written testing of candidates prior to the interview. In that
case, based on test results, the Prosecutorial Council makes a ranking list of applicants which may
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be modified based on success the candidates achieve during interview. The Prosecutorial Council
draws up a list of candidates who achieved satisfactory results based on the interview, the
assessment of candidates and documentation received. The list of candidates contains the
assessment of each candidate who was interviewed, and/or who was tested, as well as a short
summary of assessment results. The Prosecutorial Council adopts the proposal for appointment of
a public prosecutor in closed session. The Prosecutorial Council submits to the Parliament a
reasoned proposal for appointment of public prosecutor which contains the list of candidates who
achieved satisfactory results.

- Deputy public prosecutors are appointed on a permanent basis while public prosecutors
are appointed for a term of five years. What motivates this difference?

A deputy public prosecutor has the power to take all actions during the proceedings before a court
or another state body that the public prosecutor he/she is deputy of is empowered by law to take.
Apart from the power to act before the court, the public prosecutor also organises the work of the
public prosecutor’s office which includes managing, organising the prosecutors’ session and
prosecutorial administration activities. In the performance of these tasks, it is necessary to take into
account additional criteria for efficient and effective performance of work in a public prosecutor’s
office and these are the reasons why the public prosecutor’s mandate is time-limited. Namely,
upon expiry of the mentioned mandate, the results which the public prosecutor achieved will be
assessed and those results are demonstrated by overall efficiency of the public prosecutor’s office
and achieved quality of work.

The Constitution of Montenegro prescribes that the Supreme Public Prosecutor and other public
prosecutors (high and basic public prosecutors) are appointed by the Parliament of Montenegro,
while the deputy public prosecutors are appointed by the Prosecutorial Council. Such
constitutional provision, namely that public prosecutors are appointed by the Parliament of
Montenegro, is motivated by the fact that they are heads of prosecutors’ offices, and since deputy
public prosecutors exclusively deal with concrete cases they are appointed by the Prosecutorial
Council composed mainly of prosecutors. This means that the opinion of the profession is relevant
as regards the appointment of deputy public prosecutors. The permanence of office of a deputy
public prosecutor has been introduced as well for this reason. The exception is the first
appointment of deputy basic public prosecutors; they are appointed for a term of three years when
appointed for the first time.

2. Ref. to Q.3: Do the parties have a right to launch a disqualification procedure of a judge ?

The procedural laws in Montenegro prescribe that the parties have the right to launch a
disqualification procedure of a judge and in most cases the request for disqualification of a judge is
submitted by the parties.

The Criminal Procedure Code prescribes that disqualification of a judge may be requested by the
parties (prosecutor and the accused), defence counsel and victim; while the Civil Procedure Law
prescribes that the parties may request disqualification of a judge.

3. Ref to Q.4 a): In which way do the length of university studies and the method of
resolution of cases influence the career development of judges and prosecutors?

Success in the studies, reflected in the length of university studies and average grade, is a criterion
for assessment of professional knowledge at the time of election of judges, whereas the method of
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resolution of cases is a criterion for performance appraisal of judges and prosecutors and therefore
a criterion for their election and appointment to a higher position respectively. A candidate who has
completed studies on time will be awarded a higher grade on the basis of the criterion of
professional knowledge compared to a candidate whose studies lasted longer and whose average
grade was lower.  The criterion of resolution of cases includes an appraisal of the number of cases
resolved through contentious hearings or trial, settlement, mediation and in other way.

4.  Ref  to  Q.4  b):  Do  you  have  any  statistical  or  other  system  to  take  into  account  the
complexity of cases dealt with by each judge / prosecutor?

Within the criterion work results, when selecting a judge who is to be elected to a higher court, a
method of resolution of cases (number of cases resolved in civil judicial proceedings, or criminal
proceedings, by settlement, mediation or otherwise) is also taken into account.

The cases resolved in civil judicial proceedings or criminal proceedings, in accordance with the
provisions of the Civil Procedure Law and the Criminal Procedure Code respectively, require full
procedure and reasoning for decisions. Consequently, resolving cases in this manner requires
more effort than the cases resolved in another manner, e.g. by mediation, withdrawal of action,
withdrawal of the charges by the prosecutor. For these reasons the candidate who has resolved a
greater number of cases in contentious civil proceedings or in criminal proceedings involving a
main hearing will receive a higher grade according to the mentioned criterion when he is assessed.

The procedure of random allocation of cases has been completely implemented in courts;
therefore the workload of judges in the same division (criminal, civil, administrative, commercial
and other divisions) is approximately the same.

In late 2008, pursuant to Article 23 item 8 of the Law on Judicial Council, the Judicial Council
adopted the Rulebook on framework criteria for determination of necessary number of judges and
other court officers and administrative staff in courts.

This Rulebook prescribes bases and criteria for determining the number of judges in all courts,
where the main criterion is the type of cases i.e. the complexity of cases a judge is to deal with.
Accordingly, the following is prescribed:

The bases and criteria for determining the number of judges in basic courts by type and number of
cases resolved on an annual basis are as follows:

Type of cases On an annual basis

Criminal (K) 230, or

Juvenile criminal (Km) 230, or

Investigations (Ki) and preparatory proceedings against juveniles (Kim)     300, or

Investigatory actions (Kri) 400, or

Criminal cases resolved without main hearing (Kv, Kr, Kp) 800, or

Civil contentious (P) 300, or

Small claims - contentious (Mal) 500, or

Probate (O) 800, or

Complex non-contentious (Rs) 300, or

Other non-contentious (R) 800, or

Enforcement (I) 400, or
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Enforcement based on authentic instrument (Iv) 5000, or

Pardon (Pom) 1000

Complex non-contentious cases include: pronouncing missing person dead and presenting
evidence of death, depriving a person of capacity to exercise rights, determining compensation for
expropriated property, forced committal to a psychiatric institution, regulating administration and
use of jointly-owned asset, division of jointly-owned asset or property and regulating boundaries.

The bases and criteria for determining the number of judges in high courts by the type and number
of cases resolved on an annual basis are as follows:

Type of case On an annual basis

First instance criminal (K)       60, or

First instance juvenile criminal (Km) 60, or

Investigations (Ki) and preparatory proceedings against juveniles (Kim) 140, or

Investigatory actions (Kri) 350, or

Second instance criminal (Kž and Kžm) 300, or

Criminal cases resolved without main hearing (Kv, Kr, Kp and Pom I) 700, or

Second instance civil contentious (Gž) 250

Cases falling within the jurisdiction of special division

First instance criminal cases for the criminal offences of organised

crime, terrorism and war crimes 5, or

First instance criminal cases for the criminal offences

with the elements of corruption 60, or

Investigations into the criminal offences of organised crime,

terrorism or war crimes 10, or

Investigations into criminal offences with the elements of corruption 130, or

Investigatory actions in criminal cases falling within the jurisdiction

of the special division 170

The judge has to resolve the mentioned number of cases on an annual basis and at the end of
each year a report is made on the work of each judge. This report contains also the number of
resolved cases and whether the judge resolved the number of cases he was supposed to resolve
in that particular year.

The complexity of cases dealt with by each prosecutor is established through work reports –
quarterly and periodical overview of scope of work by reporting prosecutors (Article 118 of the Law
on Public Prosecution Office and Article 40 of the Rulebook on Internal Operations of the Public
Prosecution Office).

The complexity of cases dealt with by each prosecutor is also one of criteria for appointment to a
higher prosecutor’s office (advancement) laid down under Article 33a of the Law on Public
Prosecution Office and Article 34 of the Rules of Procedure of the Prosecutorial Council through
criterion work results including also the number of resolved cases (total number in a year and
percentage), and in particular the complexity of cases in the previous three years, before applying
for the position.
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5. Ref to Q.4 e): Please provide clarifications on the leave rights of members of the Judicial
Council? Do judges have rights which are different from other state employees who are
members of the Judicial Council?

The Law on Judicial Council prescribes that the members of the Judicial Council employed with
state bodies have the right to leave of absence from work in order to perform their duties in the
Judicial Council. The members of the Judicial Council who receive salaries from the budget are
entitled to salary and other benefits arising from employment with the body in which they are
employed.

The members of the Judicial Council from among judges may, on the basis of decision of the
Judicial Council, work for up to 70% of their working hours in a year in the Judicial Council on
account of which the scope of their judicial duties will be accordingly reduced.

The above-mentioned indicates that leave rights of the members of the Judicial Council differ in
that the judges who are members of the Judicial Council are entitled to reduction of their judicial
work if they work in the Judicial Council for up to 70% of their working hours in a year, while the
other members who are not from among judges only have the right to leave of absence from work
but are not entitled to have their workload with the body in which they are employed reduced.

Impartiality

6. Ref. to Q.11: Please provide an update on IT systems delivered.

In 2009, networking of all institutions was carried out and all state authorities were connected to a
unified network with a view to improving the functioning of the Montenegrin judiciary. As result of
this, all institutions now have Internet access, which has made possible to implement a unified
information system and centralized database and to improve the existing information system for
work in the so called web environment. The topology of the implemented network infrastructure is
the star, which means that potential interruption in connection of an authority or a municipality does
not impact upon work and communication of other institutions and municipalities.

The following information systems are installed at present in Montenegro:

PRIS – information system which covers and supports all administrative procedures in the courts
starting from recipient of a document, through the course of proceedings up to the final and
enforceable judgement or decision, including exchange of data and documents between the
institutions participating in proceedings. The priority at the moment is to set up a database (data
entry), and since individual features of the system, such as for example statistical reports and
random allocation of cases, depend on the data entered, they will become operational on the day
data entry has been completed, which is expected by mid April 2010. At the moment, PRIS has
1269 active user accounts. PRIS is a unified and centralised system and as such it has a single
database and centralised installation of applications, which can be accessed depending on the
authorisations of the user institutions. The installation and training of judicial office holders and
administrative staff was carried out in the last quarter of 2009. In January this year entry of data,
primarily those originating from this year was initiated, whereas in those institutions which have
completed entry of this year’s data, entry of data relating to unresolved cases from previous years
is being carried out. PRIS is an information system implemented on modern technologies and is
therefore open for upgrades and networking with other information systems on a needs basisi.

Since the implementation was carried out with the existing communication and computer
equipment which was in most part outdated, missing equipment and the equipment that needed to
be replaced was purchased in December 2009 through a public procurement procedure. In the first
quarter of 2010 the installation of the new equipment was carried out, which greatly improved and
facilitated the work of the system users.
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CRPS – Central Register of the Commercial Court in Podgorica is an information system
implemented in 2002 for the needs of registration of commercial entities. It was due to a lack of
technical preconditions that this information system was implemented in the Commercial Court in
Podgorica with a single database and single application, with no possibility of its implementation in
a web environment. One more weakness of the formerly established information system is a
separated webpage of the registry, requiring the so-called manual updating of this webpage, which
have resulted in one to two day delays in the presentation of data.

The new information system of the Central Register was established as of 29 March 2010, by
connecting the Central Register to the network of state administration bodies, with internet access,
along with a new application. It will enable the so-called distance registration (electronic
submission of applications, financial reports and alike) as well as immediate updating of the
webpage (www.crps.me).

The Register of Pledges on Movable Property, an information centre, has also been implemented
in web environment within the Commercial Court in Podgorica.

7. Ref to Q.15: Please provide annual statistics on allegations and convictions on
corruption in the judiciary.

In 2008, one indictment was brought against one judge who was charged with the criminal offence
of abuse of official position referred to in Article 416 of the Criminal Code and two court employees
of whom one was charged with the criminal offence referred to in Article 416 of the Criminal Code
while the other was charged with the criminal offence of unconscientious performance of office
referred to in Article 417 of the Criminal Code. In the mentioned case, final and enforceable
judgment was rendered by which the indicted judge was sentenced to one year of imprisonment,
the court employee charged with the criminal offence referred to in Article 416 of the Criminal Code
was sentenced to two years of imprisonment and the court employee charged with the criminal
offence referred to in Article 417 of the Criminal Code was sentenced to three months of
imprisonment.

In 2008, indictment was brought against three court employees who were charged with the criminal
offence of abuse of official position referred to in Article 416 of the Criminal Code. In that case the
first instance judgment was reversed by the court of second instance and the retrial is underway.

In 2009, three indictments were brought against two judges. One judge was charged with the
criminal offence of passive bribery referred to in Article 423 of the Criminal Code and the other
judge (against whom two indictments were brought) was charged with two criminal offences of
abuse of official position referred to in Article 416 of the Criminal Code. The proceedings in these
cases are underway.

In 2009, motion to conduct investigation was filed in one case against three judges for the criminal
offence referred to in Article 416 of the Criminal Code. The proceedings are underway.

In 2010, motion to conduct investigation was filed against one judge for the criminal offence
referred to in Article 416 of the Criminal Code. The proceedings are underway.

http://www.crps.me/
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Professionalism/Competence

8. Ref. to Q.17 a): How many of the candidates who passed the final exam in 2007 / 2008
were recruited in the judiciary?

Following the initial training, 19 of the candidates who passed the final exam were elected as
judges and three of them were appointed as deputy basic public prosecutors.

These data relate to candidates who passed the final exam following the initial training in the
period 2007-2009.

9. Ref. to Q.17 b):

- Please provide further information on the duration and content of the initial training for
entering the career of a judge or a prosecutor. How long is the initial training for expert
associates and law graduates preparing them for judicial office and how many hours does it
cover per week / month? Are there plans to make this training obligatory and to expand it?

The 2007 Initial Training Programme was implemented through seven modules (two-day/three-day
seminars) and two lectures. The implementation of the Programme started in May 2007 and lasted
until November 2007; the candidates took final exam in December 2007. Total duration in hours
was 133 hours. It covered 14 or 20 hours per month depending on module duration (2 or 3 days).

The 2008 Initial Training Programme was implemented through eighteen modules (two-day
seminars). The implementation of the Programme started in February 2008 and lasted until
November 2008; the candidates took final exam in December 2008. Total duration in hours was
252 hours. Modules were held depending on the lecturers’ availability – 1, 2, 3 or 4 modules per
month. It covered 28 hours per month on average.

The 2009 Initial Training Programme was implemented through fifteen modules (two-day
seminars). The implementation of the Programme started in February 2009 and lasted until
November 2009; the candidates took final exam in December 2009. Total duration in hours was
210 hours. Modules were held depending on the lecturers’ availability – 1, 2 or 3 modules per
month. It covered 23 hours per month on average.
As regards the continuity of the Initial Training Programme, Article 28 of the Law on Training in
Judicial Authorities prescribes: “Under the annual programme, based on actual needs and vacant
positions for the holders of judicial and prosecutorial offices, the Coordination Board shall
determine the number of persons who will attend initial education in the particular year“.

As regards the content of initial training in 2007 it dealt with the fields of civil law, criminal law,
European law and liability of legal persons for criminal offences. In 2008 the initial training dealt
with the fields of civil law, criminal law, European law, commercial law and administrative law.  In
2009 the initial training dealt with the fields of civil law, criminal law and administrative law
(administrative dispute and administrative procedure). As for 2010, the Coordination Board for
initial training issued a decision to base the initial training in 2010 on two key areas of law: namely,
civil law and criminal law.
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- Which is the proportion between the financing from the state budget and the other
sources for financing the Judicial Training Centre?

The proportion between the financing from the state budget and the other sources for financing the
Centre, as regards the initial training, is approximately 90%/10%.

Efficiency

10. Ref. to Q.23:

- Please provide information on the use, if any, of long-lasting measures such as payment
order procedures and simplified procedures for minor non-contested penal cases for the
reduction of case backlogs. Do such procedures already exist and, if not, are there plans to
introduce them?

The procedural institutes of deferral of prosecution and dismissal of crime report for the reasons of
fairness are a form of application of the principle of opportunism of prosecution, which is contrary
to the principle of legality, i.e. of mandatory prosecution.

Article 72 of the Criminal Procedure Code (Official Gazette of Montenegro 57/09) provides for the
institute of the so called conditional opportunism. Under the Code, the state prosecutor may defer
prosecution for criminal offences punishable by a fine or an imprisonment sentence of up to five
years, when he or she is satisfied that it would not be opportune to conduct criminal proceedings in
view of the nature of the criminal offence and circumstances in which it was committed, earlier life
of the offender and his or her personal characteristics, provided that the suspect agrees to perform
one or more of the following obligations: 1. to remove the harm which resulted from the
commission of the criminal offence or to compensate the damage inflicted; 2. to discharge of due
obligations of maintenance or other obligations established by a final and enforceable court
decision; 3. to pay an amount of money to the benefit of a humanitarian organisation, a fund or a
public institution; 4. to perform community or humanitarian work. The time limit for the performance
of the obligation cannot be longer than six months and the state prosecutor establishes the
obligation by issuing a decision to that effect. Before making the decision, the state prosecutor is
obliged to have the procedure of mediation carried out between the suspect and the victim in
relation to the obligations under 1 and 2, whereas in relation to the obligations 3 and 4, he or she
has a duty to obtain the victim’s consent. If the offender performs the obligation within the specified
time limit (not longer than 6 months), prosecution will not be launched, i.e. the state prosecutor will
make a decision on dismissal of the crime report. In this case the victim is barred from assuming
prosecution, of which the state prosecutor is obliged to advise him or her before the victim agrees
to the application of this institute.

Article 245 of the Criminal Procedure Code (Official Gazette of Montenegro 71/03 and 47/06),
provides that the state prosecutor may, if satisfied that if would not be fair to impose a criminal
sanction, dismiss a crime report for criminal offences punishable by a fine or a sentence of
imprisonment of up to a year in the case that the suspect has, due to sincere remorse, prevented
damage to occur or has already compensated damage. In this case the victim is also barred from
assuming prosecution. The new Criminal Procedure Code, which will become applicable on 26
August 2010, has altered this institute by providing that is can be applied in relation to criminal
offences punishable by a fine or a sentence of imprisonment of up to three years.

Classic criminal proceedings, i.e. trial, are a rule in our civil law system. However, the new Criminal
Procedure Code has for the first time introduced a new institute typical for common law countries,
the so called guilty plea agreement. The application of this institute started on 26 February 2010.
The agreement, which may be concluded in relation to criminal offences punishable by a sentence
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of imprisonment of up to ten years, is concluded between the defendant and the state prosecutor.
Following the defendant’s admission of guilt for criminal offence or offences he or she is charged
with, the two sides negotiate the penalty and other criminal sanctions to be imposed on the
defendant, warning measures, costs of criminal proceedings and the victim’s request under
property law. The court decides on the agreement and it can dismiss, reject or uphold it. The victim
may make an appeal against a decision to uphold the guilty plea agreement, whereas the state
prosecutor and the defendant may appeal a decision to reject the guilty plea agreement.

In addition to regular criminal proceedings there is a number of special criminal proceedings which
simplify the procedure. In the first place, summary proceedings are conducted for criminal offences
punishable by a fine or a sentence of imprisonment of up to three years (under the new Criminal
Procedure Code-in relation to criminal offences punishable by a fine or a sentence of imprisonment
of up to five years). These proceedings are instituted by a proposal to indict or a private action, and
are characterised by the possibility of holding a trial even in the defendant’s absence, provided that
the defendant has previously been questioned and dully summoned. Likewise, in the case of the
defendant’s full admission, at a joint proposal of the parties, the court may discontinue presentation
of evidence and proceed immediately to sentencing.

In proceedings for sentencing without a trial the court makes a decision at the proposal of the state
prosecutor and with the consent of the defendant, without previously holding a trial. These
proceedings may be applied for criminal offences carrying a fine or sentence of imprisonment of up
to one year (under the new Criminal Procedure Code – for criminal offences carrying a fine or a
sentence of imprisonment of up to one three years).

The principle of opportunism may also be applied in juvenile cases. Namely, in relation to criminal
offences carrying a sentence of imprisonment of up to five years the state prosecutor may opt not
to request bringing of criminal proceedings towards a juvenile, if he or she is satisfied that it would
not be opportune in view of the nature of the criminal offence and circumstances in which it was
committed, the earlier life of the juvenile and his or her character. The state prosecutor may, if the
juvenile and his or her legal representative consent thereto, subject making of such decision
conditional on the performance of one or more obligations, such as apologising to the victim,
removal of the harm done by the commission of the criminal offence, regular school attendance,
visiting of an appropriate health or counselling facility, stay in another family, etc.  Furthermore,
instead of classic criminal sanctions which are imposed in proceedings towards juveniles, a
juvenile offender may be imposed one or more attendance orders for criminal offences carrying a
fine or a sentence of imprisonment of up to five years. The types of attendance orders are as
follows: settlement with the victim with a view to removing the adverse effects of the criminal
offence through compensation of damage, apology, work or in another way; regular school
attendance; pro bono involvement in the work of humanitarian organisations; undergoing
appropriate testing and withdrawal from addiction caused as result of the use of alcoholic
beverages or narcotic drugs and inclusion into an individual or group treatment in an appropriate
health or counselling facility.

- Please explain by whom and by virtue of which legislation case have been delegated to
less busy courts. How does this relate to the provisions ensuring the natural judge ?

Article 34 paragraph 1 of the Criminal Procedure Code prescribes that the court designated by law
may designate another court from its territory having subject-matter jurisdiction to conduct
proceedings if it is obvious that thereby the proceedings will be conducted more efficiently or for
other important reasons.

In accordance with Article 26 paragraph 1 item 4 of the Law on Courts, the Supreme Court of
Montenegro decides on transfer of territorial jurisdiction when it is obvious that another court
having subject-matter jurisdiction will be able to conduct proceedings more efficiently or for other
important reasons.
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Article 66 of the Civil Procedure Law prescribes that the Supreme Court may, upon motion of a
party or competent court, decide that another court having subject-matter jurisdiction act in a
particular case, if it is obvious that thereby the proceedings will be conducted more efficiently or for
other important reasons.

With reference to the above-mentioned legal provisions, the Supreme Court of Montenegro issued
decisions (a separate decision in each particular case) to delegate cases to less busy courts. This
was done in order to reduce case backlog in courts. This measure gave results as the case
backlog in courts has been reduced.

In the courts to which the cases have been delegated, the cases are allocated to judges according
to the principle of random allocation of cases.

- Please provide explanations on what mediation consists of in pre-trial criminal matters.

Settlement is an out-of-court arrangement between the victim and the suspect for the
compensation for damages (by apology, payment, work or in some other manner), in order to
rectify the detrimental consequences of the criminal offence wholly or partially. Settlement is
reached by employing the technique of mediation between the victim and the suspect. The aim of
settlement is to reconcile the victim and the suspect and to establish social peace.

The Criminal Procedure Code (Official Gazette of Montenegro 57/09) regulates mediation in
criminal matters within the institute of postponed criminal prosecution. These provisions of the new
Criminal Procedure Code have applied from 26 August 2009 (unlike most provisions which will
apply as from 26 August 2010). The public prosecutor may postpone the criminal prosecution for
criminal offences punishable by a fine or imprisonment for a maximum term of five years, when
he/she finds that it would not be opportune to conduct criminal proceedings, taking into account the
nature of the criminal offence and circumstances under which the offence was committed, previous
conduct of the offender and his/her personal characteristics. Thus, the public prosecutor may
postpone the criminal prosecution if the suspect accepts to: rectify detrimental consequence
caused by the criminal offence or to compensate the damage caused or to honour maintenance
obligations that have become due, or other obligations imposed by a final and enforceable judicial
decision. Before taking the decision on postponement of criminal prosecution, the public
prosecutor may, with the assistance of specially trained persons – mediators, carry out mediation
between the victim and the suspect which is regulated, mutatis mutandis, by the provisions of the
Law on Mediation (Official Gazette of the Republic of Montenegro 30/05). If the suspect fulfils the
obligation, public prosecutor will dismiss the criminal complaint.  The suspect is obliged to fulfil the
obligation assumed within a time-limit which may not be longer than six months.

With respect to juvenile offenders, the Criminal Code (Official Gazette of the Republic of
Montenegro 70/03 and 47/06 and Official Gazette of Montenegro 40/08) prescribes that a court
may impose one or more diversion orders on a juvenile criminal offender for the criminal offence
punishable by a fine or imprisonment for a term of up to five years. According to the Criminal Code,
one type of diversion orders is a settlement with the victim to rectify the detrimental consequences
of the offence, wholly or partially, by apology, work or in some other manner. Here the court has a
role of a mediator, conciliator, between the juvenile offender and the victim. In accordance with the
Rulebook on Administration of Diversion Orders (Official Gazette of the Republic of Montenegro
28/07), when the court finds that the requirements for administration of the said diversion order
have been met, the court will inform the victim, juvenile and his/her legal representative of the
advantages of settlement, legal and procedural consequences of the settlement and, should they
agree, the agreement on settlement between the juvenile and the victim may be concluded
immediately before the court. If the agreement on settlement has not been concluded immediately
before the court, the court will entrust further conduct of the settlement proceedings, with the
consent of the juvenile and the victim, to a specially trained person – mediator. The juvenile and
the victim appoint one or more mediators by common agreement, and if they cannot agree or
concur, the mediator will be designated by the court. The mediator is appointed from the list of
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mediators kept by the Ministry of Justice. A person who must have special knowledge in the field of
the rights of the child and juvenile delinquency and who completed special training according to the
training programme for mediators can be a mediator. The settlement proceedings must commence
within eight days from the date of adoption of the decision on referral to settlement with the victim,
and may last for three months at most. The settlement proceedings may be discontinued solely
upon the request of the juvenile or the victim. After the agreement between the juvenile and the
victim has been reached and concluded and sent to the judge to be put on record, the settlement
proceedings will end. Information obtained during settlement proceedings are confidential and may
not be used in the case of judicial proceedings that may have been initiated against the juvenile.

As regards juvenile offenders, the Criminal Procedure Code (Official Gazette of Montenegro 71/03
and 47/06) prescribes that the public prosecutor may decide not to request initiation of the criminal
proceedings for criminal offences punishable by imprisonment for a term of up to five years or a
fine, although there is evidence that a juvenile committed the criminal offence, if he/she assesses
that it would not be opportune to conduct the criminal proceedings against a juvenile taking into
account the nature of the criminal offence and circumstances under which the offence was
committed, previous conduct of the juvenile and his/her personal characteristics. In that case, the
public prosecutor carries out the procedure of settlement between the victim and a juvenile
suspect. The procedure of settlement is carried out with the assistance of specially trained persons
(mediators). The new Criminal Procedure Code (Official Gazette of Montenegro 57/09) provides for
enactment of a separate law which will regulate the proceedings against juveniles and other issues
related to the position of juvenile criminal offenders.

B.  Anti-corruption

Policy and domestic institutions

11. Ref. to Q. 34:

- According to which criteria are the members of the SAI senate and board selected? What
is the professional background of the current members?

According to Article 31 of the Law on the State Audit Institution, the Senate has five members. A
Senate member is a Head of Department.

In accordance with Article 32 of the Law on the State Audit Institution, a person may be appointed
as a member of the Senate if he/she is a national of Montenegro, a graduate in law or economics,
and if, in addition to the general requirements laid down by law, he/she meets one of the following
requirements:

1) has passed bar examination and possesses at least 10 years of work experience in the field of
law or at least 10 years of work experience in discharging responsible legal duties in civil service;

2) has passed professional examination to be granted a title of an auditor or accountant and
possesses at least 10 years of work experience or at least 10 years of work experience in
discharging responsible duties in the field of public finance.

At least two members of the Senate must be law graduates.

In accordance with Article 33 of the Law on the State Audit Institution, members of the Senate are
appointed and removed from office by the Parliament on a proposal from the competent working
body. The Parliament appoints the President from among the members of the Senate for a term of
nine years and the same person cannot be re-appointed as the President of the Senate.
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In accordance with Article 34 of the Law on the State Audit Institution, the office of a Senate
member is permanent. The office of a member of the Senate terminates on his/her own request,
when he/she reaches legal retirement age and if he/she has been sentenced to an unsuspended
imprisonment. A member of the Senate is dismissed from office if he/she has been convicted of an
offence that makes him/her unfit for the office, if he/she exercises his/her office in an
unprofessional or negligent manner or loses permanently the ability to exercise office.

In accordance with Article 35 of the Law on the State Audit Institution, a member of the Senate
cannot be a Member of Parliament or exercise other public office, nor perform any other
professional activity.

The professional background of the members of the State Audit Institution
The President of the Senate of the State Audit Institution of Montenegro is  a graduate in
economics. For six years he served as the Minister of Trade and the Minister of Labour, Health and
Social Welfare in the Federal Government. In the Government of Montenegro, he served as the
Minister of Health and later as the Minister of Finance. During this period, he took active and
responsible role in creating the fiscal and financial system of Montenegro, establishing the Central
Bank of Montenegro, establishing and developing successful co-operation with international
financial institutions, creating financial sustainability and macroeconomic stability of Montenegro
etc. From 2004 until November 2006, as a Deputy Prime Minister for the financial system and
public expenditure, he continued to work on the implementation of reforms that had been started
and on strengthening the system in the mentioned field. In December 2006, the Constituent
Assembly of Montenegro appointed him as the President of Senate of the State Audit Institution.
The first member of the Senate of the State Audit Institution of Montenegro is a lawyer. He
has passed bar examination. He served as a judge of the Municipal Court in Bijelo Polje; Municipal
Public Prosecutor in Bijelo Polje; President of the Executive Board of the Municipality of Bijelo
Polje; Member of Parliament of the Republic of Montenegro (President of the Parliamentary
Committee for Justice, Domestic Policy and Administration; member of the Legislative Committee
of the Parliament of the Republic of Montenegro; member of the working group for the drafting of
the Constitution of Montenegro in 1992; and a member of the revision group for the drafting of the
Constitution of the Federal Republic of Yugoslavia); advisor to the President of the Republic of
Montenegro; Secretary General of the Parliament of the Republic of Montenegro; Consul General
of Serbia and Montenegro in Rijeka - Croatia; a member of the Senate of the State Audit Institution
of Montenegro.

The second member of the Senate of the State Audit Institution of Montenegro is a graduate
in economics. He held management positions in the economic sector in the period 1978-1989.
Since 1990, he served as the President of the Executive Board of the Municipality of Podgorica,
business manager of the Democratic Party of Socialists, Member of the Chamber of Citizens of the
Parliament of the Federal Republic of Yugoslavia, Minister of Finance in the Government of the
Federal Republic of Yugoslavia, Prime Minister of the Federal Republic of Yugoslavia, Member of
Parliament of the Republic of Montenegro, President of the Committee for Economy, Finance and
the Budget in the Parliament of the Republic of Montenegro.

The third member of the Senate of the State Audit Institution of Montenegro has a Doctor’s
Degree in Economics.  He obtained Master’s degree in the postgraduate course Programming
Development and Business Planning. He defended his doctoral thesis on ‘Structural disproportions
in Yugoslav economy and the possibilities of overcoming them’ at the Faculty of Economics. He
completed the following specialist courses abroad: Program of the global financial system –
structure, crisis and reforms at the Harvard University, John F. Kennedy School of Government;
Budget Implementation - USAID Vilnius; Implementation of treasury reforms at the Centre for
Training in Finance in Ljubljana. He was awarded a title of research associate by the Institute of
Economics in Belgrade. His work experience includes: Finance and accounting activities in the
company manufacturing anti-hailstone rockets in Podgorica; Planning and analytical activities in
the Settlement and Payment Bureau; he was a head of the Department for planning and current
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economic trends at the Municipal Secretariat for Economy in Podgorica; a head of department in
the Centre for Fiscal Analysis at the Public Revenue Directorate; Assistant Minister of Finance
responsible for the Budget in the Government of Montenegro; a member of the Supervisory Board
of the Development Bank; a member of the Managing Board of the Pension and Disability
Insurance Fund; a chairman of the Managing Board of AD “Lutrija Crne Gore”; a chairman of the
Managing Board of AD “Titeks” in Podgorica. He participated directly in the reform of public
finance, in particular in the part relating to planning, implementation of international standards in
budget records, reporting and internal audit. His pedagogical experience includes: a lecturer and a
member of examination commission in the specialist course ‘Budget Procedure and Budget
Control’ at the Faculty of Law, University of Belgrade. He was selected as a docent at the
Mediteran University and he teaches public finance and macroeconomics at the Faculty of
Business Studies. He delivered a number of lectures at the Faculty of Economics in Podgorica on
tax system and budget analysis. He has continuously been hired as a lecturer by the Human
Resources Administration of Montenegro; he participated in seminars organised by the Institute of
Accountants and Auditors of Montenegro and international organisations, such as the US
Treasury, USAID and GTZ. He is a co-author of two books and an author of many manuals in the
field of public finance intended for the training of civil servants; he also published many papers in
the field of budget and tax records, as well as tax system.
The fourth member of the Senate of the State Audit Institution of Montenegro is a law
graduate; he was awarded Master’s degree at the Faculty of Economics and his master’s thesis
dealt with the topic of ‘External Audit of Public Sector - institutional aspects’. He is a doctoral
student at the Mediteran University. At the Faculty of Law of the Mediteran University he is an
assistant lecturer in the course – Finance and Financial Law. At the Faculty of Business Studies he
is an assistant lecturer and a lecturer in the courses of – Control and Audit and Financial Legal
Framework and Control.

He was selected as a certified examiner for the course – Public Sector Audit at the SAI. He is a
lecturer in the courses Budget Planning and Implementation and Budget Control at the Human
Resources Administration.

He was a member of expert teams at the time of drafting of the laws on business organisations,
business organisations insolvency, concessions etc. He completed several specialist programmes
in the field of commercial law, electronic commerce, business communication and budget law. He
was awarded a certificate of the European Center for Peace and Development (2000) in the
programme “Electronic commerce in banking and trade”. He was awarded certificates of: BFPE
and the Council of Europe, Nansen Dialogue Centre, Friedrich Ebert Stiftung, NDI etc. He attended
several programmes of professional training organised by the GTZ and in the Federal Court of
Auditor in Germany. He is a Vice-president of the Association of Lawyers of Montenegro and
editor-in-chief of the Journal for Legal Theory and Practice Legal Almanac. He is an author of a
number of publications, research papers and articles in the field of financial law, public sector audit,
constitutional law and political systems.

- How many audit reports has the SAI issued so far?

In the course of its work, the State Audit Institution issued 37 audit reports, while in 2005 it
issued 1 report:

· Annual Report of the State Audit Institution for 2005 (including the report on the audit of the
Annual Financial Statement of the Budget of the Republic of Montenegro for 2004)

In 2006 the State Audit Institution issued 3 reports:

· Report on the audit of the Annual Financial Statement of the Budget of the Municipality of
Nikšić for 2004
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· Report on the audit of the Annual Financial Statement of the Budget of the Municipality of
Danilovgrad for 2005

· Report on the audit of the Annual Financial Statement of the Budget of the Republic of
Montenegro for 2005

In 2007 the State Audit Institution issued 4 reports:

· Report on the audit of the Annual Financial Statement of the Budget of the Municipality of
Ulcinj for 2005

· Report on the audit of the financial reports of the Republican Health Insurance Fund for
2006 and the Opinion with proposed recommendations and measures

· Report on the audit of the Annual Financial Statement of the Budget of the Municipality of
Kolašin for 2006

· Report on the audit of the Annual Financial Report of the Ministry of Culture, Sports and
Media for 2006

In 2008 the State Audit Institution issued 11 reports:

· Report on the audit of the financial reports of the Republican Pension and Disability
Insurance Fund for 2007

· Report on the audit of the Annual Financial Report of the Constitutional Court for 2007
· Report on the audit of the Annual Financial Report of the Hydrometeorological Office of

Montenegro for 2007
· Report on the audit of the Annual Financial Report of the Agency for Telecommunications

and Postal Services for 2007
· Report on the audit of the Annual Financial Report of the Veterinary Administration for 2007
· Report on the audit of the Annual Financial Report of the Ministry of Defence for 2007
· Report on the audit of the Annual Financial Report of the National Museum of Montenegro

for 2007
· Report on the follow-up audit of the Ministry of Culture, Sports and Media
· Report on the audit of the Annual Financial Statement of the Budget of Montenegro for

2007
· Report on the audit of the Annual Financial Statement of the Municipality of Rožaje for 2007
· Report on the audit of the financial statements of Željeznice Crne Gore AD (Montenegrin

Railways) for 2007

In 2009 the State Audit Institution issued 13 reports:

· Report on the audit of performance of the Human Resources Administration
· Report on the audit of the Annual Financial Report of the Development Fund of Montenegro

for 2008
· Report on follow-up audit in the Municipalities of Nikšić, Danilovgrad, Ulcinj, Kolašin and

Rožaje
· Report on the audit of the Annual Financial Report of the Employment Office of Montenegro

for 2008
· Report on the audit of the Annual Financial Report of the Ministry of Interior and Public

Administration for 2008
· Report on the audit of the Annual Financial Statement of the Budget of Montenegro for

2008
· Report on the audit of the Annual Financial Report of the Ministry of Tourism and

Environmental Protection for 2008
· Report on the audit of the Annual Financial Report of Public Prosecution Office of

Montenegro for 2008
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· Report on the follow-up audit of the Veterinary Administration for 2008
· Report on the audit of the financial report of the Public enterprise for the management of

coastal zone of Montenegro for 2008
· Report on the audit of the Annual Financial Reports of the Social Work Centres for 2008
· Report on the preliminary audit of Collection and Allocation of Sojourn Tax
· Report on the audit of the Annual Financial Report of the Montenegrin Investment

Promotion Agency for 2008 including performance audit

STRUCTURE OF REPORTS:

ANNUAL REPORTS:  5

· Annual Report of the State Audit Institution for 2005
· Annual Report of the State Audit Institution for 2006
· Annual report on audits performed and activities carried out by the SAI for the period

October 2006 – October 2007
· Annual report on audits performed and activities carried out by the SAI for the period

October 2007 – October 2008
· Annual report on audits performed and activities carried out by the SAI for the period

October 2008 – October 2009

AUDITS OF ANNUAL FINANCIAL STATEMENT OF THE BUDGET:  5

· Report on the audit of the Annual Financial Statement of the Budget of the Republic of
Montenegro for 2004 which is an integral part of the Annual Report of the State Audit
Institution for 2005

· Report on the audit of the Annual Financial Statement of the Budget of the Republic of
Montenegro for 2005

· Report on the audit of the Annual Financial Statement of the Budget of the Republic of
Montenegro for 2006 which is an integral part of the Annual Report of the State Audit
Institution for 2007

· Report on the audit of the Annual Financial Statement of the Budget of Montenegro for
2007

· Report on the audit of the Annual Financial Statement of the Budget of Montenegro for
2008

AUDITS OF MUNICIPALITIES:   6

· Report on the audit of the Annual Financial Statement of the Budget of the Municipality of
Nikšić for 2004

· Report on the audit of the Annual Financial Statement of the Budget of the Municipality of
Danilovgrad for 2005

· Report on the audit of the Annual Financial Statement of the Budget of the Municipality of
Ulcinj for 2005

· Report on the audit of the Annual Financial Statement of the Budget of the Municipality of
Kolašin for 2006

· Report on the audit of the Annual Financial Statement of the Municipality of Rožaje for 2007
· Report on follow-up audit in the Municipalities of Nikšić, Danilovgrad, Ulcinj, Kolašin and

Rožaje

AUDITS OF SPENDING UNITS:   14
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· Report on the audit of the Annual Financial Report of the Ministry of Culture, Sports and
Media for 2006

· Report on the audit of the Annual Financial Report of the Constitutional Court for 2007
· Report on the audit of the Annual Financial Report of the Hydrometeorological Office of

Montenegro for 2007
· Report on the audit of the Annual Financial Report of the Veterinary Administration for 2007
· Report on the audit of the Annual Financial Report of the Ministry of Defence for 2007
· Report on the audit of the Annual Financial Report of the National Museum of Montenegro

for 2007
· Report on the follow-up audit of the Ministry of Culture, Sports and Media
· Report on the audit of performance of the Human Resources Administration
· Report on the audit of the Annual Financial Report of the Ombudsman for 2008
· Report on the audit of the Annual Financial Report of the Ministry of Interior and Public

Administration for 2008
· Report on the audit of the Annual Financial Report of the Ministry of Tourism and

Environmental Protection for 2008
· Report on the audit of the Annual Financial Report of Public Prosecution Office of

Montenegro for 2008
· Report on the follow-up audit of the Veterinary Administration for 2008
· Report on the audit of the Annual Financial Reports of the Social Work Centres for 2008

AUDITS OF FUNDS:    4

· Report on the audit of the financial reports of the Republican Health Insurance Fund for
2006 and the Opinion with proposed recommendations and measures

· Report on the audit of the financial reports of the Republican Pension and Disability
Insurance Fund for 2007

· Report on the audit of the Annual Financial Report of the Development Fund of Montenegro
for 2008

· Report on the audit of the Annual Financial Report of the Employment Office of Montenegro
for 2008

AUDITS OF PUBLIC ENTERPRISES:    2

· Report on the audit of the financial statements of Željeznice Crne Gore AD (Montenegrin
Railways) for 2007

· Report on the audit of the financial report of the Public enterprise for the management of
coastal zone of Montenegro

AUDITS OF OTHER AUDITED ENTITIES:    1

· Report on the audit of the Annual Financial Report of the Agency for Telecommunications
and Postal Services for 2007

- How many staff does the SAI have?

The State Audit Institution currently employs 45 persons who are employed for an indefinite period
of time. The administrative service employs 12 persons, the departments competent for audit
employ 30 persons, while a Special Audit Body responsible for control of effective and efficient
functioning of the system of managing and control of the Instrument for Pre-Accession Assistance
established on the basis of the decision made by the Senate of the SAI has 3 employees.
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The Senate of the State Audit Institution employs five persons who are appointed by the
Parliament of Montenegro (members of the Senate – heads of departments), as well as a secretary
of the Institution appointed by the Senate of the SAI. At the moment 4 persons – trainees holding
university degrees – are employed in the Institution for a fixed term for the purpose of professional
training. Two persons were selected as State Auditors by way of decision of the Senate, following
the public vacancy announcement published through the Human Resources Administration; they
will start employment in the Institution in April 2010, as well as one person who will also be
admitted to a fixed-term employment in April – a trainee.

- According to which criteria and by whom are the members of the Commission for the
Prevention of Conflict of Interest selected? What is the professional background of the
current members?

Article 41 of the Law on Prevention of Conflict of Interest prescribes that the Commission shall
have a President and six members. The President and the members of the Commission are
selected by the Parliament of Montenegro on a proposal from the competent working body of the
Parliament (Administrative Committee of the Parliament of Montenegro) for a term of five years.
Paragraph 2 of the same Article prescribes that persons who demonstrated their impartiality and
conscience by their professional work and moral qualities may be selected as the President and
the members of the Commission, while at least one member of the Commission must be a law
graduate who passed bar examination.

In the procedure of determination, the Administrative Committee of the Parliament organised
control hearing of all candidates for appointment to the Commission. The session was attended by
the members of the Parliament, media and NGOs.

In accordance with the mentioned Law, the Parliament of Montenegro selected the members and
in July 2009 issued a decision on the appointment of the President and members of the
Commission for the Prevention of Conflict of Interest of Montenegro (Official Gazette of
Montenegro 51/09)

The current Commission for the Prevention of Conflict of Interest is composed of seven members:
four lawyers two of whom have passed bar examination, two economists and one engineer. The
Commission has two members holding Master’s Degree.

Article 42 of the Law on Prevention of Conflict of Interest prescribes that the President and
members of the Commission may not be members of bodies of a political party, which was verified
by the competent working body of the Parliament of Montenegro on the occasion of selecting the
members of the Commission for the Prevention of Conflict of Interest. The same article also
prescribes that the President of the Commission exercises his/her office professionally.
The President of the Commission for the Prevention of Conflict of Interest is  a graduate in
economics, he completed specialist studies and was awarded Master’s degree by the Faculty of
Mathematics and Natural Sciences in Novi Sad.  Currently, he is a doctoral student at the Faculty
of Mathematics and Natural Sciences in Novi Sad. His work experience includes: engagement in
the Municipality of Podgorica; member of the interim management body in a specialised work
organisation “Zaštita” Podgorica; employment in the Republican Committee for Tourism;
employment in the Republican Secretariat for Economy; secretary of the Tourism Association of
Montenegro; Assistant Minister in the Ministry of Tourism; acting director of the Tourism
Organisation of Montenegro; councillor in the Municipal Assembly of Podgorica. As from 1
February 2005 he professionally performed the office of the President of the Commission for the
Establishment of Conflict of Interest, and since 29 July 2009, he has served as the President of the
Commission for the Prevention of Conflict of Interest of Montenegro. He published around 30
research papers in the field of tourism and three books. He participated in many international
conferences, round tables and symposia in the field of conflict of interest. As a lecturer he
participated in 43 training seminars for state officials and local public officials in the municipalities
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of central, northern and coastal region of Montenegro. He has passive knowledge of French and
English.

The first member of the Commission is a law graduate. His work experience includes: Work
Organisation “Gornji Ibar“, legal service; acting general manager of Gornji Ibar Rožaje; director of
AD “Servistrans“ where he is currently employed as a lawyer.
The second member of the Commission is a law graduate and has passed bar examination. His
work experience includes: traineeship in agricultural company Agrokombinat ''13 jul''; a head of
administrative and legal service of agricultural company Agrokombinat ''13 jul''; secretary of the
Faculty of Economics and a head of work community of the Faculty of Economics. He participated
in the drafting of the Montenegrin Law on Prevention of Conflict of Interest. He participated in 32
seminars “Training of Public Officials” as a lecturer, organised in the territory of Montenegro. He
participated in international conferences dealing with corruption and conflict of interest. He
participated as a lecturer in seminars organised by NGO “BONUM” in the towns in the northern
region of Montenegro.

The third member of the Commission is an economist. She obtained degree of Master of
Science in Economics from the Faculty of Economics in Podgorica; her master’s thesis dealt with
the topic “Fiscal Flows between Montenegro and the European Union in the period of association”.
Her work experience includes: the employment in the Institute for Strategic Studies and Prognosis,
first as a researcher, and later as an analyst; associate professor at the Faculty of International
Economy, Finance and Business (University of Donja Gorica) in the courses of Macroeconomics
and Entrepreneurship. In her career to date she worked on more than 50 projects in the field of
economic research and economic projections.  She is an author of more than 20 research papers
published in national and international journals and periodicals. She participated in a number of
conferences and round tables and made numerous study visits in the country and abroad. She was
a member of working groups of the Government of Montenegro that dealt with tax reform, as a
member of inter-ministerial working body for the development of “Economic and Fiscal Programme
of Montenegro”. She is an associate of the Journal Business Montenegro. She speaks English and
Italian and has passive knowledge of French.
The fourth member of the Commission is a law graduate and has passed bar examination. His
work experience includes: employment in the Municipality of Danilovgrad; in the Municipal Court in
Danilovgrad; judge of the Basic Court in Podgorica; judge of the High Court in Podgorica and the
president of the Civil Division of that Court; Federal Public Attorney of the Federal Republic of
Yugoslavia. Since 2003, he has worked as an attorney at law. He is currently a member of the
NGO Association of Free Lawyers of Montenegro.

The fifth member of the Commission is a civil engineer. He is employed in the Municipality of
Plav as a secretary for spatial development, property law matters and protection.

The sixth member of the Commission is a law graduate. She is employed in the Municipality of
Kolašin. She works as a senior advisor I in the Secretariat for Urbanism, Communal and Housing
Affairs and Environmental Protection.

C.  Fundamental rights

12. (Ref to Q. 62 see the Q. 76 of Political criteria): Please provide clarification on what is
envisaged to improve the access to the premises of the Ombudsman for some groups of
people (elderly, disabled).

Since 1 March 2010, the premises of the Ombudsman Institution are located in downtown
Podgorica, in new building housing also international organisations (OSCE, UNDP). Moving to new
premises ensured access conditions for persons having movement difficulties - i.e. persons in
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wheelchairs, since this building is equipped with access ramp, lift and sanitary facilities for persons
with special needs.

13. (Ref to Q. 66): Please provide further information on the results of the implementation of
the mentioned Strategies and Action Plans (if not provided in other replies).

Information on the results of the implementation of the strategies are provided in reply to question
136 (Chapter 23 Judiciary and fundamental rights) as regards the implementation of the Strategy
for Improvement of Status of the Roma, Ashkali and Egyptians (RAE) Population in Montenegro
2008-2010 and reply to question 102 (Political criteria; 1.2. Human rights), as regards the
implementation of Strategy for Minority Policy.

Human rights

Right to life and to the integrity of the person

14. (Ref to Q. 67):

- Please provide information whether it is planned to include the right to life in the
Constitution, as recommended by the Venice Commission.

The Constitution of Montenegro introduces prohibition of death penalty into the constitutional
system, which is one of the forms of guaranteeing right to life as a natural human right.

It is a fact that the Constitution of Montenegro does not contain an explicit guarantee of the right to
life such as the Convention for the Protection of Human Rights and Freedoms and constitutions of
some other countries. However, this does not mean that the Constitution does not guarantee this
right, as its guarantees indirectly arise from the provision on prohibition of death penalty and from
the norm by which the Constitution stipulates that the right to life cannot be limited even at the time
of war or state of emergency.

The Constitution left it to the law to regulate the cases in which deprivation of life is not deemed
unlawful in accordance with international standards, just as the international instruments refer that
those cases should be regulated by law.

In Article 9, the Constitution imposes an obligation on the State to apply the case law of the
European Court of Human Rights and of other relevant international bodies regarding positive and
negative obligations of the State with the aim of protection of the right to life, by the very fact that
this provision stipulates that ratified and published international treaties are an integral part of
internal legal order and that they have supremacy over domestic law and are directly applicable
when they regulate matters differently from domestic law.

- Please provide information on the measures undertaken to prevent extrajudicial killings in
the name of honour.

The Criminal Code of Montenegro provides for the criminal offences against life and body: murder,
aggravated murder, manslaughter, killing a child at birth, mercy killing, negligent manslaughter,
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instigation to suicide and assisted suicide, illegal termination of pregnancy, unlawful deprivation of
liberty, infringement of freedom of movement and residence and abduction (Articles 143-150, 162,
163 and 164) and dissuasive punishments of imprisonment for each of the mentioned criminal
offences.

Thus, a murder is punishable by imprisonment sentence from five to fifteen years, while
aggravated murder, deprivation of life in a cruel or insidious manner, deprivation of life in an
unscrupulous and violent manner, deprivation of life while endangering someone else’s life with
guilty mind, deprivation of life out of greed, in view of commission or concealment of other criminal
offence, from unscrupulous revenge or other base motives, as well as in other cases laid down by
law, such offences being not regarded as manslaughter, killing a child at birth or mercy killing, are
punishable by imprisonment sentence of at least ten years or a forty-year imprisonment sentence
(Article 144 of the Criminal Code).

We have already stated that the Criminal Code qualifies deprivation of life from unscrupulous
revenge as an aggravated form of murder punishable by imprisonment sentence of at least ten
years or a forty-year imprisonment sentence. For such offence to exist it is not enough to establish
that the murder was committed from revenge, but that the motive was such to make the revenge
unscrupulous which is assessed on a case-by-case basis, based on objective and subjective
circumstances. The theory of criminal law and case law identify cases when the revenge is
considered unscrupulous. Such was the case when there was an obvious disproportion between
the murder and evil motivating the murder (murder motivated by previous insult, defamation, light
bodily injury). Unscrupulous revenge exists when a person who has nothing to do with the evil
motivating the revenge is murdered (e.g. a relative) as well as in situations when the revenge is
carried out after a long period of time, although there was a proportion between evil inflicted and
evil which motivated the revenge. A case of revenge on a person who was punished or released
from punishment for previous offence also qualifies as a murder from unscrupulous revenge, as
well as revenge on a person who performed an action under the law (deprivation of life of a judge
or other official who participated in decision-making, murder of a witness because of his/her
statement, etc.).

In all the above-mentioned cases there are elements of murder from unscrupulous revenge, as an
aggravated form of criminal offence. But even when revenge, as a motive for perpetration of a
criminal offence, is not treated as unscrupulous revenge, contemporary case law qualifies it as an
aggravating circumstance which leads to imposing more severe sentence within the statutory
range.

Furthermore, Title XVII prescribes criminal offences against honour and reputation: insult – Article
195; defamation – Article 196; spreading information about private and family life – Article 197.

By prescribing the mentioned criminal offences each individual who considers that his honour or
reputation were injured by the act of another, is enabled to initiate criminal proceedings against the
perpetrator before the competent court.

In the Proposal for a Law Amending the Criminal Code the criminal offence of defamation has
been considerably narrowed as regards journalists and editors by introducing special basis for
exclusion of unlawfulness. Namely, a journalist or an editor who acted with due professional care
shall not be punished for the criminal offence of defamation, i.e. it will not exist in this case even if
there are all important elements of this criminal offence. Thus, a true balance has been found
between the need to protect honour and reputation as fundamental human values by criminal law
and the freedom of expression in the media i.e. citizens’ right to information.

In that context, there is a further decriminalisation of criminal offences of insult (Article 195),
defamation (Article 196) and spreading information about private and family life (Article 197)
committed through the media by prescribing possibility for the Court to release the person who
committed one of these criminal offence from punishment and impose a security measure of
publication of judgment if the court has assessed that imposing such measure is sufficient to
achieve general purpose of criminal sanctions.
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Lately, the protection of honour and reputation is increasingly achieved in civil judicial proceedings.
The claims of victims in civil proceedings mainly relate to seeking pecuniary compensation for non-
pecuniary damages sustained as a result of violation of individual rights, honour, reputation, dignity
and other rights, and more rarely to non-pecuniary or preventive, which is also provided under
relevant provisions of the Law on Obligations of Montenegro.

Prohibition of torture and inhuman or degrading treatment or punishment

15. (Ref to Q. 70-72):

- Please provide information on the fight against impunity of perpetrators of torture/ill
treatment. How many sanctions have been undertaken in the last years (2007-2009) against
State agents?

Regarding disciplinary responsibility for serious disciplinary violations (abuse of position or excess
of authority in one’s service) in the period 2007 – 2009, disciplinary proceedings were instituted
and completed against 29 Police Directorate officers, resulting as follows:  termination of
employment (4 officers), fine (23 officers), release  from disciplinary responsibility (2 officers). This
is presented in a table form:

2007

Number of
proceedings

Termination
of
employment

Fine 30% Fine 25 % Fine  20 % Release
from
disciplinary
responsibility

13 4 9 - - -

2008

Number of
proceedings

Termination
of
employment

Fine 30% Fine 25 % Fine 20 % Release
from
disciplinary
responsibility

10 - 6 1 1 2

2009

Number of
proceedings

Termination
of
employment

Fine 30% Fine 25 % Fine 20 % Release
from
disciplinary
responsibility

6 - 4 - 2 -
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In 2007, 21 employees of the Institution for Enforcement of Criminal Sanctions were imposed
disciplinary sanctions due to unprofessional conduct at work.

In 2008, 18 employees of the Institution for Enforcement of Criminal Sanctions were imposed
disciplinary sanctions, of whom four were punished by termination of employment.

In 2009, 6 employees of the Institution for Enforcement of Criminal Sanctions were imposed
disciplinary actions due to failure to act in compliance with the Rulebook. That is why two
employees were punished by termination of employment, and a criminal charge was filed against
one employee. Other employees were imposed fines. Apart from this, in 2009, seven disciplinary
proceedings were conducted against 11 employees, and three of them were punished by
termination of employment.

According to the public prosecution office data, judicial decisions rendered in the proceedings
related to criminal offences of abuse and torture, from 2007 to 2009, had the following outcomes:

- year 2007 – suspended sentence (6), judicial admonition (1), acquittal of charges (14), and
rejection of charges  (8),

- year 2008 - fine (2), suspended sentence (3), acquittal of charges (2).

- year 2009 - imprisonment (6), fine (7), suspended sentence (14), acquittal of charges (8),
and rejection of charges (14).

- Please provide data on the number of Police officers accused/tried/sentenced for ill
treatment and torture in the last 3 years.

Regarding disciplinary responsibility for serious disciplinary violations (abuse of position or excess
of authority), in the period 2007 – 2009, 29 disciplinary proceedings were instigated and completed
against the Police Directorate officers, resulting as follows: termination of employment (4 officers),
fine (23 officers), and acquittal of charges (2 officers); this is presented in a table form:

2007

Number of
proceedings

Termination
of
employment

Fine 30% Fine 25 % Fine 20 % Release
from
disciplinary
responsibility

13 4 9 - - -

2008

Number of
proceedings

Termination
of
employment

Fine 30% Fine 25 % Fine 20 % Release
from
disciplinary
responsibility

10 - 6 1 1 2

2009
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Number of
proceedings

Termination
of
employment

Fine 30% Fine 25 % Fine 20 % Release
from
disciplinary
responsibility

6 - 4 - 2 -

- Please provide information on the results of the implementation of the mentioned
Strategies and Action Plans.

With respect to creation of the conditions for separation of the categories of convicted and detained
persons, and considering that accommodation conditions in prisons require substantial
improvement, the processes of building new and reconstructing and adapting current facilities has
begun. So far, these processes resulted in the completion of construction, equipping and putting in
place of four new prison facilities, and they are: facility for accommodation of convicted males
(area 1250 m2, capacity for 144 persons), facility for accommodation of juveniles, females, and
foreigners (area 1250 m2  , capacity for  56 persons), facility for enforcement of short-term
imprisonment – up to 6 months (area 1250 m2, capacity for 92 persons), and a facility for
enforcement of disciplinary sanctions – solitary confinements (8 separate rooms). Also,
reconstruction and adaptation of two current facilities for accommodation of convicted males were
completed (998m2 area, capacity for 100 persons).

In order to ensure the continuity of reconstruction and adaptation of current facilities, as well as the
construction of new ones, a set of measures have been defined relating to the following:
reconstruction and adaptation of current prison units in Podgorica and Bijelo Polje, construction
and equipping of a prison unit for the southern region, a facility for enforcement of long-term
imprisonments  (2008-2010), a facility for religious needs of prisoners (2008-2010), and
reconstruction and adaptation of the former prison restaurant for the purposes of prison kitchen, as
well as construction and equipping of a facility for the  needs of the Institution for Enforcement of
Criminal Sanctions’ management. The implementation of these measures is underway, that is,
some of them have the status of “partly completed” since all these measures are related to
construction and, therefore, they have to undergo several phases before acquiring the “completed”
status. With respect to this, project documentation phases were completed, upon which follow:
announcement of bids, construction works, equipping and putting in place of the facilities.

In addition, for the purpose of solving the issue of overcrowding of prison units, and as an
alternative to imprisonment, a new measure has been provided for ensuring the presence of the
accused and unobstructed conduct of criminal proceedings. It is a supervision measure –
prohibition to leave one’s dwelling (with the possibility of conducting this measure by means of
electronic surveillance), which is prescribed by the newly adopted Criminal Procedure Code.

With respect to prison hospital, the equipping has been completed, but the special conditions for
psychiatric monitoring, treatment and guarding, as well as treatment of alcoholics and drug addicts,
have not been created due to limited accommodation and human resources capacities of the
hospital.

In order to improve the security system, emphasis was put on the need to obtain modern technical
devices, regarding which the equipment for video surveillance has been obtained and the special
prison vehicles; the special equipment for security guards remains to be purchased.

Professional education, advancement, and knowledge testing of the employees of the Institution
for Enforcement of Criminal Sanctions are regarded as an ongoing objective, given the legal
obligation of educating civil servants and state employees, and the fact that this Institution has its
centre for personnel education, which operates as a special organizational unit within the
Institution. Therefore, the measures that have been defined in order to accomplish the mentioned
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objective have the character of ongoing activities, and they are: implementation of professional
training in accordance with the scheduled work programme, organization of professional
advancement through various form of training (workshops, round tables …), and enhancement of
the training curriculum. There is an initiative to consider the possibility of educating the prison
personnel at the Police Academy in Danilovgrad.

Regarding improvement of the treatment of convicts, specific construction-related measures have
been defined; being of constructive nature, these measures have the status of partly completed
(construction of sport hall and construction of outdoor sport fields). The equipping and putting in
place of the workshop facilities is underway, whereas the increase of the book library for the
convicts is scheduled for the period 2008-2012, as well as the measure of expanding the
possibilities for education and training of the prisoners. The measure of ensuring that the certificate
which every convict obtains for acquired professional skills would equal a certificate obtained out of
prison is not completed, regarding which the talks have been initiated with the Centre for Adult
Education.

As for establishing a national mechanism for the prevention of torture in compliance with the
Optional Protocol to the UN Convention against Torture and Other Cruel, Inhuman and Degrading
Treatment or Punishment, the Law on Ratification of the Optional Protocol has been adopted, and
activities are underway regarding amendments to the Law on Protector of Human Rights and
Freedoms, given the commitment that the Protector of Human Rights and Freedoms can
adequately respond to the requirements of the Optional Protocol, i.e. it can act as a national
mechanism for the prevention of torture.

Activities have been initiated to establish the probation service, and, to that extent, opinions and
comments were obtained form the Council of Europe experts in order to implement these opinions
and comments, and the Recommendation of the Committee of Ministers to Member States on the
European Rules on Community Sanctions and Measures while amending the Law on Enforcement
of Criminal Sanctions (during 2010); this would help to adequately define the concept of
surveillance during probation, parole and community sentence. The measure of training the
personnel for surveillance of persons on probation, parole and community sentence has not been
implemented, since it depends on the creation of specific preconditions of organizational (job
descriptions) and normative (adoption of the Law on Amendments to the Law on Enforcement of
Criminal Sanctions).

As for the improvement of the accommodation in the police detention premises, the activities were
aimed at constructional and technical adaptation, and establishment of video surveillance system
in these premises.  With respect to this, the constructional and technical works have been
completed, so the spatial capacities for detention of persons deprived of liberty have been
renovated in all regional units of the Police Directorate, and the premises are provided with the
following: access to potable water, daylight (by installing so-called “anti vandal” window panes),
system for ventilation and infiltration of hot and cold air, wooden beds and sanitary facilities (in the
detention room or as an annex to the detention room).

In terms of technical support to the safety of detainees, the system of video surveillance has been
put in place in the regional police units in Podgorica, Bar, Herceg Novi, Niksic, Budva, Bijelo Polje,
Pljevlja, and Berane, as well as in the local units in Tivat, Kotor, Ulcinj, Danilovgrad, Kolasin,
Cetinje, Mojkovac, Plav, Rozaje and Zabljak. This enables the surveillance of detained persons,
i.e. electronic recording, archiving and exploitation of the saved video material. Every
organizational unit of the Police Directorate now has installed interphone connection (panic taster)
between detained persons and a police officer on duty. In order to increase the capacity of the
detention space, the regional police unit in Bar changed the original purpose of the current space,
i.e. they constructed another large room with sanitary facilities, ventilation system and infiltration of
hot and cold air, video surveillance, and interphone communication. Also, every organizational unit
the Police Directorate has obtained spongy mats for beds in detention premises, and equipment for
specific purposes has been purchased and installed (fixed tables) for these premises.
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Apart from maintenance of daily hygiene, all detention premises are hygienically whitened and
refreshed with neutral colours in regular intervals; there is also an in-depth cleaning of furniture and
space.

The Police Directorate has introduced a twenty-four-hour duty in order to provide detainees with
meal in regular intervals (by delivering »packed lunches«), and in accordance with their religious
beliefs. For organisational units of the Police Directorate which do not have personnel responsible
for providing accommodation and food, food is provided from local shops by delivering adequate
meals.

With an aim to protect the persons deprived of liberty and their rights, and to ensure legality of their
treatment, the Record on provisional confinement of detained persons has been introduced. It is
comprised of the data on all aspects of a person’s detention, starting from the reception of persons
in the police unit to referring the detainees to competent authorities (Institution for Enforcement of
Criminal Sanctions, competent courts, and other authorities dealing with internal affairs): reception
of persons by the officers on duty; accommodation in detention premises; seizure of personal
things and objects; provision of meals; data on possible medical assistance; appeals against the
ruling on detention; noticed injuries during transfer of persons; as well as the data concerning
referral of detainees to competent bodies for further proceedings. The Record provides the basic
facts for a detainee’s police file; the police file comprises the ruling on detention with reference to
legal grounds, record on persons breath-test (if a person has been breath-tested), medical test
results if a detainee has been examined, copy of possible appeal against ruling on detention, and
the ruling on termination of detention.

Every detainee is delivered a so-called »Informative paper for a detainee«, the reception of which
the detainee confirms by his/her personal signature, printed in Montenegrin, English, French,
German, Russian and Albanian language. The purpose of this is that the detainee is again
introduced to his/her rights, i.e. that s/he gets introduced with reasons for detention in his/her own
language or a language s/he understands. The rights are the following: detainee may remain silent;
s/he may hire a defence attorney of his/her own choice; upon his/her request, his/her closest family
is informed about detention; s/he may request medical assistance from a doctor provided by the
police or a doctor provided at his/her own expense; s/he gets meals in regular intervals according
to his/her religious beliefs and is provided with access to drinking water.

The Police Directorate communication centre provides telephones for citizens’ petitions and
complaints regarding the police conduct, and the media campaigns (TV commercials, flyers,
compliment slips) have significantly promoted the role of such methods of submitting petitions by
citizens who believe they have been illegally detained or have experienced torture.

Respect for private and family life and communications

16. (Ref to Q. 76): Please explain if the amendments foreseen for the CC will change any of
the articles mentioned and if yes in what way.

With regards to the criminal offences listed in reply to question 76, the amendments to the Criminal
Code propose decriminalisation of the criminal offence of making personal and family
circumstances  public (Article 197) when committed through the media. Namely, the amendments
allow the court to free the offender from the penalty and impose a security measure of publication
of the judgement, provided the court is satisfied that general purpose of the sanctions can be
achieved by imposing such measure. The amendments also provide that the person against whom
this criminal offence has been committed must consent to this measure and that the judgment is to
be published on the same page in the press or broadcasted in the same programme of the
electronic media which published the information constituting the criminal offence or in the main
informational programme. The court may decide to have the judgement published in other media
as well. In addition, the court decides whether the judgment will be published in whole or in part. If
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an excerpt is to be published, it must contain a notification on the delivery of the judgement, the
operative part of the judgment and part of the reasoning the court decides should be published.

In relation to criminal offences against safety of computer data (Articles 349-356 of the Criminal
Code), including the concrete criminal offence from Article 355 of the Criminal Code –
unauthorised access to a computer and computer network, which was mentioned in the reply to
question 78, a number of improvements have been made to text of the law. These improvements
also aim at bringing the relevant provisions in line with the Convention on Cybercrime and the 2005
EU Framework Decision. In this context, the previous definitions given in Article 142 have been
supplemented so as to achieve further harmonisation with the above noted international. Thus,
computer system means any device or a group of interconnected or related devices, one or more
of which, pursuant to a program, performs automatic processing of data. Computer data means
any representation of facts, information or concepts in a form suitable for processing in a computer
system, including a program suitable to cause a computer system to perform a function. Computer
program is understood to mean a group of computer data on the basis of which a computer
performs its tasks. Computer virus is a computer program which threatens or alters the functions of
the computer system and alters, threatens or uses without authorisation computer data. Traffic
data means any computer data generated by a computer system that formed a part in the chain of
communication, between two computer systems that communicate, including themselves.

In accordance with the above, the criminal offence from Article 355 has been deleted, whereas the
Proposal for the Law on Amendments to the Criminal Code establish unauthorised access to a
computer system as a criminal offence in Article 353. The said criminal offence carries a fine or an
imprisonment sentence of up to a year for any individual who accesses to the whole or any part of
a computer system without right. If the criminal offence has been committed by infringing security
measures of a computer system, the offender is to be fined or sentenced to up to three years
imprisonment. An individual who intercepts without right non-public transmissions of computer data
to, from or within a computer system, including electromagnetic emissions from a computer system
carrying such computer data, is to be fined or sentenced to up to three years imprisonment. An
offender who uses the data obtained in the above described way is liable to a fine or imprisonment
of up to three years. If grave consequences have been inflicted on another as result of the use of
data, the offender is liable to an imprisonment sentence ranging from six months to five years.

According to the Proposal for the Law on Amendments to the Criminal Code, the criminal offence
of defamation (Article 196, after paragraph 4) has been extended to the effect that “a journalist or
an editor who has acted with due professional diligence shall not be punished for defamation”.

17. (Ref to Q. 77): Please specify the measures undertaken to implement the legislation and
the obstacles encounter in its implementation.

Domestic violence is established as criminal offence by Article 220 of the Criminal Code.

Family or family community includes also former spouses, blood relatives and relatives from full
adoption in the direct line without limitations and in the collateral line to the fourth degree, relatives
from incomplete adoption, in-laws to the second degree, persons who live in the same family
household and persons who have a child together or are about to have a child together, even if
they have never lived in the same family household.

As the protective object of this criminal offence is the family, and bearing in mind the relatives
which make up family or family community, the victims of this criminal offence as well as witnesses
who can give information about the criminal offence and the person who has committed it, are,
pursuant to Article 97, paragraph 1 of the Criminal Procedure Code, exempted from the duty to
testify. This circumstance was an impediment in the efforts to prove the offender’s guilt as in some
cases the victims and witnesses availed of their statutory right not to testify in order to protect and
keep the family together, which prevented the court to deliver a valid court decision in the absence
of other evidence.
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The new Criminal Procedure Code (Official Gazette of Montenegro 57/09 of 18 August 2009),
which will be applicable as of 26 August 2010, in its Article 109, paragraph 2 provides that the
exemption from the duty to testify does not apply to the spouse of the defendant and the person he
or she lives in extramarital community with, blood relatives of the defendant in the direct line,
relatives in the collateral line to the third degree, as well as in-laws to the second degree, the
adoptive parent and adoptive child of the defendant who have been summoned to testify in criminal
proceedings for the criminal offences of neglect and abuse of a child, domestic violence and incest,
where the victim is a child.

The above mentioned provision of the Criminal Procedure Code will enable the court to establish a
criminal offence and the offender’s guilt more easily in cases when the victim of the criminal
offence of domestic violence is a child.

Under Article 142, item 10 of the Criminal Procedure Code, a child is a person below 18 years of
age.

The courts give priority to cases relating to the criminal offence of domestic violence. Also, the
Criminal Code provides for a number of criminal offences which may be linked to the aim of
eliminating domestic violence and particularly to the aim of protecting children from violence, such
are for example intercourse with a child (Article 206 CC), taking a child away (Article 217 of CC),
change in family status (Article 218 of CC), neglect and abuse of a child (Article 219 of CC), non-
payment of maintenance (Article 221 of CC), violation of family duties (Article 222 of CC), incest
(Article 223 CC), trafficking in children for the purpose of adoption (Article 445 of CC). In all cases
relating to these criminal offences, the court acts with special diligence and give them priority in its
work.

The Constitution of Montenegro proclaims that the mother, the child and the family as a whole
enjoy special protection. The child is guaranteed special protection from physical, economic and
every other type of exploitation and abuse, while parents are obliged to take care of their children,
to educate them and have them schooled. Domestic violence is an example of social pathology, a
disease which destroys the values at the core of a society. Such a problem has to be addressed in
a responsible and comprehensive by a range of institutions.

The Family Law, in the part governing the rights of the child, allows the misdemeanour authority to
make a decision on separation of a child from parents in the case of domestic violence. Also, in the
case of domestic violence, the misdemeanour authority may make a decision to restrict the child’s
right to maintain personal relations with the parent he or she does not live with.

In some countries, domestic violence is governed by family law. In keeping with the contemporary
trends in this area and recommendations of the Council of Europe, at the time of development of
the Family Law we took the position that domestic violence was a complex and serious social
problem which “deserved” a separate law. The Government has decided to ensure legal protection
from discrimination by way of a separate law. In this way, the system of protection from domestic
violence will be rounded up, as all aspects thereof will be covered by legislation, which, in addition
to those already mentioned inter alia includes regulations which govern the social and child
protection system. Therefore, the adoption law will mean that the recommendations contained in
the relevant international documents have bee fully implemented. The Government of Montenegro
adopted Proposal for the Domestic Violence Law on 1 April 2010, while its adoption by the
Parliament is expected during 2010.

18. (Ref to Q. 78): To explain if the amendments foreseen for the CC will change any of the
articles mentioned and if yes in what way

Please see the reply to question 76, Chapter 23 – Judiciary and Fundamental Rights.



23 Judiciary and fundamental rights

- Additional Questions -

33

Right to marry and right to found a family

19. (Ref to Q. 80) Please provide an answer on whether provisions on marriage or legal
partnership, if any, of same sex couples exist? Are there plans to introduce any form of
legal partnership?

Our legislation does not contain provisions on marriages or legal partnerships of same-sex
couples. The difference of sexes is a biological foundation of marriage and the Montenegrin legal
system provides that this is a prerequisite for a valid marriage.

Plans to introduce any type of same-sex legal partnership would run contrary the Constitution and
the Family Law of Montenegro.

Freedom of thought, conscience and religion

20. (Ref to Q. 83) Please specify which measures are undertaken to prevent discrimination
against religious minorities.

Measures and activities undertaken with the aim of ensuring equality of citizens and to prevent any
form of discrimination, including discrimination on the grounds of religion, have been described in
detail in reply to question 83 (Chapter 23 Judiciary and fundamental rights).

Primarily, it describes

- legislative framework, i.e. prohibition of discrimination, as well as equality of
citizens prescribed by the Constitution, laws and strategic documents,

- educational and promotional measures (new education system, campaigns,
workshops, seminars, media activities etc.)

- institutional system (Government of Montenegro, Parliament of Montenegro,
Ombudsman, judiciary, civil society).

Furthermore, the reply to question 102 (Political criteria; 1.2 Human rights) lists measures of
affirmative action towards minority peoples and other minority national communities in different
areas of social life, while respecting religious differences and one of the most important segments
of overall national identity.

21. (Ref to Q. 84)

- Is it possible to have Montenegro in the recognition of two (or more) confessions of the
same nature? For example two orthodox churches?

Under the Law on Legal Status of Religious Communities, the establishment of religious
institutions and organisations, i.e. religious communities is free, accompanied with a duty to notify
the administration authority responsible for internal affairs in the territory of the local government
where the newly founded or dissolved religious community has its registered office. Montenegro is
defined as a secular state in which religious communities are separated from the state. The
Constitution guarantees to religious communities active in the territory of Montenegro that they are
equal and free in practicing religious rites and religious activities (Article 14). The State does not
interfere with the internal organisation and organisation of religious activities; it placed these
activities within the competence and responsibility of the religious communities i.e. religious
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communities regulate their organisation and activities independently. There is no state religion in
Montenegro.

Montenegro is a multiethnic and multiconfessional state.

Population by religion1

Ordinal
No

Religion Number Percentage share

1. Islam 110 034 17.74%

2. Judaism 12 0.002%

3. Catholic 21 972 3.54%

4. Orthodox 460 383 74.28%

5. Protestant 383 0.06%

6. Oriental cults 58 0.009%

7. Other religions 2 424 0.39%

8. Undeclared 13 867 2.24%

9. Nonbelievers 6 003 0.97%

10. Unknown 5 009 0.81%

                T O T A L 620 145 100%

In Montenegro, the following are registered and active: Serbian Orthodox Church, Montenegrin
Orthodox Church, Islamic Religious Community, Roman Catholic Church, Christian Adventist
Church, Pentecostal Church of Christ, Community of Jehovah’s Witnesses, Christian Evangelist
Church etc. Since the establishment of religious institutions and organisations is free, it is possible
to have two or more religious communities of the same nature, and the state recognises their
existence by the act of proper registration.

- Does the right to conscientious objection exist in all circumstances, including time of war,
and what is the alternative to military service for those who object?

The Constitution of Montenegro prescribes that every person has the right to conscientious
objection, i.e. no person is obliged to perform military service or other duty involving the use of
weapons against their religion or belief. The conscientious objection is also prescribed by the Law
on Army of Montenegro (Article 166, or Article 177 of the former Law on Army of Montenegro).

1 2003 Census of population, household and housing; Source-MONSTAT
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Every person may claim right to conscientious objection in all circumstances in Montenegro, i.e. in
normal situation, state of emergency and at the time of war.

Legislation in the field of defence does not prescribe an alternative to military service involving the
use of weapons for conscientious objectors.

Treatment of socially vulnerable and disabled persons and principle of non-
discrimination
In its basic provisions, the Constitution prescribes that Montenegro guarantees rights and liberties,
along with everyone’s obligation to respect the rights and liberties of others (Article 6).

According to Article 17 of the Constitution, everyone’s rights and liberties are exercised based on
the Constitution and ratified international agreements. Everyone is equal before the law, including
children, regardless of any particularity or personal feature.

By Constitution, the family enjoys special protection. Parents are obliged to take care of their
children, to bring them up, and to educate them. Children are obliged to take care of their own
parents in need of assistance. Children born out of wedlock enjoy the same rights as children born
in marriage (Article 72).

In accordance with Article 73, mother and child enjoy special protection. The state creates
conditions that encourage childbirth. A child enjoys all rights and liberties appropriate to its age and
maturity. A child is guaranteed special protection from mental, physical, economic and any other
exploitation or abuse (Article 74).

Also, Article 40 guarantees everyone’s right to respect for their private and family life.

The provisions of Article 75 guarantee the right to education under equal conditions. Elementary
education is obligatory and free of charge.

The Constitution also guarantees that everyone has the right to health care. A child, a pregnant
woman, an elderly person and a person with disability have the right to health protection from
public revenues, if they do not exercise this right on some other grounds.

In compliance with Article 79 of the Constitution, persons belonging to minority nations and other
minority national communities are guaranteed, inter alia, the rights to the following: the right to use
their own language and alphabet in private, public and official use; the right to education in their
own language and alphabet in public institutions and the right to have included in the curricula the
history and culture of the persons belonging to minority nations and other minority national
communities; the right to write and use their own name and surname also in their own language
and alphabet in the official documents; the right to information in their own language.

The Constitution of Montenegro prohibits direct or indirect discrimination on any grounds. Everyone
is equal before the law, regardless of any particularity or personal feature.

The Law on Minority Rights and Freedoms, Article 39, prohibits direct or indirect discrimination on
any grounds, including race, skin colour, sex, national affiliation, social background, birth, religion,
political or other belief, financial status, culture, language, age, and mental or physical disability.

The Criminal Code prohibits violation of basic human rights and liberties on grounds of a difference
in race, skin colour, nationality or ethnic origin, or other personal feature. Anyone who spreads
ideas about the superiority of one race over another, or promotes racial hatred, or instigates racial
discrimination shall be punished (Art. 443). This Code incriminates equality violation that is
manifested in denial or restriction of the rights of man and the citizen prescribed by the
Constitution, laws or other regulations or general enactments or recognized by international
treaties; it also sanctions everyone who grants  privileges or exemptions  on the grounds of
national affiliation or affiliation to an ethnic  group, race or confession, or due to absence of such
an affiliation or due to differences in political or other beliefs,  sex, language, education, social
status, social origin, property or other  personal status (Article 159).
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The Labour Law prohibits any direct and indirect discrimination of persons seeking employment, as
well as the employed persons based on sex, birth, language, race, religion, skin colour, age,
pregnancy, health state, that is, disability, nationality, marital status, family duties, sexual
orientation, political or other affiliation, social background, material status, membership in political
and trade union organizations or some other personal feature (Article 5). Direct discrimination, in
the sense of this law, shall represent any action caused by any of the grounds defined by which the
person seeking employment, as well as the employed person is put in a less favourable position as
compared to other persons in the same or similar situation. Indirect discrimination, in the sense of
this law, shall exist when a certain provision, criterion or practice puts or would put into a less
favourable position  the person seeking employment or an employed person, as compared to other
persons, due to a specific feature, status, orientation or conviction.

The Law on Asylum prescribes the principles, conditions, and procedures for granting asylum,
recognizing refugee status and providing subsidiary and temporary protection, the rights and
obligations of asylum seekers, persons who have been recognized as refugees and provided
subsidiary and temporary protection, as well as the reasons for the cessation and revocation of the
refugee status. The Law on Asylum defines a foreigner as a person who is not a Montenegrin
citizen, irrespective of whether s/he is a citizen of another state or a stateless person; a refugee is
a foreigner who, due to a well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group, or political opinion, is not in his/her country of
origin and, because of this fear, is unable or unwilling to avail him/herself of the protection of the
country of origin, or a stateless foreigner who is out of country of residence and who is unable, or,
because of fear, is unwilling  to return to the country of origin. Also the Law on Asylum contains
special provisions on unaccompanied minor (foreigner under 18) who has been left without
attendance of either parents or guardian either before or after arrival in Montenegro. In the asylum
procedure, care is taken of the special needs of minors, persons completely or partially deprived of
legal capacity, unaccompanied minors, persons with mental or physical disabilities, the elderly,
pregnant women, single parents with minor children, persons subjected to torture, rape or other
severe forms of mental, physical or sexual violence, and other vulnerable persons. After
establishing identity and the fact that the minor is unaccompanied, such persons are provided with
guardians. During the procedure, care is taken regarding accommodation, psycho-physical
condition and best interest of a minor, and measures are undertaken for the tracing of family
members.  These persons are entitled to: residence and freedom of movement; identification
document certifying their identity; a foreigner’s travel document for the purpose of travelling
abroad; free elementary and secondary education in public schools; provision of accommodation to
the extent necessary; health care; family unity; social; welfare; freedom of religion; access to
UNHCR and non-governmental organization for the purpose of obtaining legal aid in asylum
procedure; humanitarian assistance.

The Law on Foreigners prescribes temporary residence for humanitarian reasons (Article 51).
Temporary residence for humanitarian reasons may be granted to a foreigner assumed to be a
victim of crime of human trafficking, as well as to a minor foreigner who has been abandoned or is
a victim of organized crime. Temporary residence for humanitarian reasons may be granted for the
period of time from three months up to one year, and may be extended. A foreigner subject to a
well founded concern that by giving a statement s/he could expose his/her life, health, physical
integrity or freedom to a risk, is provided protection and fulfilment of rights pursuant to regulations
of a law governing witness protection. The Law on Foreigners prescribes temporary residence of
children born on the territory of Montenegro (Article 50), i.e. of minor foreigners born on the
territory of Montenegro. They are granted temporary residence, which may be extended for a
period of time decided for temporary residence of a parent or guardian.
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22. (Ref to Q. 96):

- Are rights recognised for all children in the jurisdiction, without discrimination, including
non-nationals, refugees and illegal immigrants?

In its basic provisions, the Constitution prescribes that Montenegro guarantees rights and liberties,
along with everyone’s obligation to respect the rights and liberties of others (Article 6).

According to Article 17 of the Constitution, everyone’s rights and liberties are exercised based on
the Constitution and ratified international agreements. Everyone is equal before the law, including
children, regardless of any particularity or personal feature.

By Constitution, the family enjoys special protection. Parents are obliged to take care of their
children, to bring them up, and to educate them. Children are obliged to take care of their own
parents in need of assistance. Children born out of wedlock enjoy the same rights as children born
in marriage (Article 72).

In accordance with Article 73, mother and child enjoy special protection. The state creates
conditions that encourage childbirth. A child enjoys all rights and liberties appropriate to its age and
maturity. A child is guaranteed special protection from mental, physical, economic and any other
exploitation or abuse (Article 74).

Also, Article 40 guarantees everyone’s right to respect for their private and family life.

The provisions of Article 75 guarantee the right to education under equal conditions. Elementary
education is obligatory and free of charge.

The Constitution also guarantees that everyone has the right to health care. A child, a pregnant
woman, an elderly person and a person with disability have the right to health protection from
public revenues, if they do not exercise this right on some other grounds.

In compliance with Article 79 of the Constitution, persons belonging to minority nations and other
minority national communities are guaranteed, inter alia, the rights to the following: the right to use
their own language and alphabet in private, public and official use; the right to education in their
own language and alphabet in public institutions and the right to have included in the curricula the
history and culture of the persons belonging to minority nations and other minority national
communities; the right to write and use their own name and surname also in their own language
and alphabet in the official documents; the right to information in their own language.

The Constitution of Montenegro prohibits direct or indirect discrimination on any grounds. Everyone
is equal before the law, regardless of any particularity or personal feature.

The Law on Minority Rights and Freedoms, Article 39, prohibits direct or indirect discrimination on
any grounds, including race, skin colour, sex, national affiliation, social background, birth, religion,
political or other belief, financial status, culture, language, age, and mental or physical disability.

The Criminal Code prohibits violation of basic human rights and liberties on grounds of a difference
in race, skin colour, national or ethnic origin, or other personal feature. Anyone who spreads ideas
about the superiority of one race over another, or promotes racial hatred, or instigates racial
discrimination shall be punished (Art. 443). This Code incriminates equality violation that is
manifested in denial or restriction of the rights of man and the citizen prescribed by the
Constitution, laws or other regulations or general enactments or recognized by international
treaties; it also sanctions everyone who grants  privileges or exemptions  on the grounds of
national affiliation or affiliation to an ethnic  group, race or confession, or due to absence of such
an affiliation or due to differences in political or other beliefs,  sex, language, education, social
status, social origin, property or other  personal status (Article 159).

The Labour Law prohibits any direct and indirect discrimination of persons seeking employment, as
well as the employed persons based on sex, birth, language, race, religion, skin colour, age,
pregnancy, health state, that is, disability, ethnic affiliation, marital status, family duties, sexual
orientation, political or other affiliation, social background, material status, membership in political
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and trade union organizations or some other personal feature (Article 5). Direct discrimination, in
the sense of this law, shall represent any action caused by any of the grounds defined by which the
person seeking employment, as well as the employed person is put in a less favourable position as
compared to other persons in the same or similar situation. Indirect discrimination, in the sense of
this law, shall exist when a certain provision, criterion or practice puts or would put into a less
favourable position  the person seeking employment or an employed person, as compared to other
persons, due to a specific feature, status, orientation or conviction.

The Law on Asylum prescribes the principles, conditions, and procedures for granting asylum,
recognizing refugee status and providing subsidiary and temporary protection, the rights and
obligations of asylum seekers, persons who have been recognized as refugees and provided
subsidiary and temporary protection, as well as the reasons for the cessation and revocation of the
refugee status. The Law on Asylum defines a foreigner as a person who is not a Montenegrin
national, irrespective of whether s/he is a national of another state or a stateless person; a refugee
is a foreigner who, due to a well-founded fear of being persecuted for reasons of race, religion,
ethnic affiliation, membership of a particular social group, or political opinion, is not in his/her
country of origin and, because of this fear, is unable or unwilling to avail him/herself of the
protection of the country of origin, or a stateless foreigner who is out of country of residence and
who is unable, or, because of fear, is unwilling  to return to the country of origin. Also the Law on
Asylum contains special provisions on unaccompanied minor (foreigner under 18) who has been
left without attendance of either parents or guardian either before or after arrival in Montenegro. In
the asylum procedure, care is taken of the special needs of minors, persons completely or partially
deprived of legal capacity, unaccompanied minors, persons with mental or physical disabilities, the
elderly, pregnant women, single parents with minor children, persons subjected to torture, rape or
other severe forms of mental, physical or sexual violence, and other vulnerable persons. After
establishing identity and the fact that the minor is unaccompanied, such persons are provided with
guardians. During the procedure, care is taken regarding accommodation, psycho-physical
condition and best interest of a minor, and measures are undertaken for the tracing of family
members.  These persons are entitled to: residence and freedom of movement; identification
document certifying their identity; a foreigner’s travel document for the purpose of travelling
abroad; free elementary and secondary education in public schools; provision of accommodation to
the extent necessary; health care; family unity; social; welfare; freedom of religion; access to
UNHCR and non-governmental organization for the purpose of obtaining legal aid in asylum
procedure; humanitarian assistance.

The Law on Foreigners prescribes temporary residence for humanitarian reasons (Article 51).
Temporary residence for humanitarian reasons may be granted to a foreigner assumed to be a
victim of crime of human trafficking, as well as to a minor foreigner who has been abandoned or is
a victim of organized crime. Temporary residence for humanitarian reasons may be granted for the
period of time from three months up to one year, and may be extended. A foreigner subject to a
well founded concern that by giving a statement s/he could expose his/her life, health, physical
integrity or freedom to a risk, is provided protection and fulfilment of rights pursuant to regulations
of a law governing witness protection.

- Is the child registration made easy for parents, both in terms of access and
comprehensibility (different languages)?

Personal name is obtained by entrance in the register of births in the Montenegrin language. At the
request of a Montenegrin national, personal name may be entered in registers in one of the
languages that are official used (Serbian, Bosnian, Albanian, and Croatian).

Data on birth entered in the register of births include two categories of facts. The first group of facts
is related to the newborn child: name and surname, sex, day, month, year, hour, place and
municipality of birth, nationality, and unique personal identification number. The second group of
facts is related to data on child’s parents: name and surname (mother’s maiden name), date and
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place of birth, nationality, unique personal identification number, occupation, permanent residence,
and address (Article 6).

- Are all children born within the jurisdiction registered, including those born of non-
citizens?

In accordance with the Law on Personal Name, a personal name, which comprises name and
surname, is a personal right and obligation of the Montenegrin nationals.

In accordance with the Law on Register, birth of a child is entered in the register of births for the
municipality of birth. If a child has been born in a transport device, it is entered in the register of
births for the municipality where mother has ended her journey. Birth of a child whose parents are
unknown is entered in the register of the municipality where the child has been found. Entrance is
made based on the decision of the guardianship authority, including the following: name and
surname, sex and place of birth. The place of birth is the place where the child has been found.
The decision is rendered on the basis of the record concerning the finding of the child. The record
is submitted, along with the decision, to the registrar (Article 18), which implies that every child
born in Montenegro is entered, regardless of nationality, in the register of births for the municipality
of birth.

Birth is reported within three days of the day of birth. Birth of a still-born child is reported within 24
hours of the birth. If a child has been born in a maternity ward or other health institution, the birth
application is submitted by a respective health institution, in an electronic form as a rule. If
possible, birth of a child outside a health institution is reported by a father or mother. In case they
are not able to report the child birth, a person who assisted or attended the birth, i.e. person in
whose house/flat the child has been born is obliged to report the child birth (Article 19).

- What are the methods in place to prevent a child from being abducted (e.g. border checks,
court orders, confiscation of passports)?

Border control operations related to border crossings include measures and activities performed
during the crossing of the state border or immediately upon the crossing of the state border, for the
purpose of control of the legality of entry into and exit from Montenegro.

Border control operations include the control of: persons, things, and means of transport.

Border control performed during entry into and exit from Montenegro may range from minimal to
detailed. Detailed border control is imposed on persons for whom there is a grounded suspicion
that they may endanger the security of the state border, public safety, public order or public health.
As a rule, state border may be crossed only at border crossings, with a valid travel document or
other document appropriate for border crossing. The Law on State Border Control, Article 50,
prescribes specific rules for border control of various categories of persons, such as minors. During
the control of a minor, the police officer pays special attention to whether a minor is travelling alone
or in company with another person. Where a minor is accompanied by another person, the police
officer checks: 1) whether the other person is a parent or legal representative appointed in line with
the law 2) facts and circumstances indicating the possibility that a minor is illegally taken from one
of the parents, i.e. another legal representative. In such cases, the police officer conducts a
detailed border control which mandatorily includes the control of the approval for travel of a minor
to another country, issued in line with specific regulations. When a minor travels unaccompanied,
the police officer conducts detailed control in order to establish whether a minor is exiting
Montenegro without consent of the parents or other legal representative appointed in line with the
law.
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The Law on Travel Documents (Official Gazette of Montenegro 21/08 and 25/08), Articles 26, 27
and 28, prescribes requirements for issuance of travel documents to minors, and travel to other
states; state border police officers are obliged to enforce these provisions when conducting border
control.

A minor may cross the state border provided s/he has a valid travel document or other document,
and consent of one of the parents or other legal representative.

 When conducting state border control, police officers are obliged, in case they find out or are
informed that a child has been abducted, to deprive of liberty the persons accompanying a child,
for the purpose of criminal processing.

In case of illegal transfer of an abducted minor across the state border outside a border crossing
point, the intervention units of the state border police will react in a timely and efficient manner, and
block the road in order to discover, stop and catch the perpetrator of the mentioned offence.

In case of wrongful removal or retention of a child, which may be qualified as the breach of custody
or access rights, provisions of the Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction shall be applied. The central executive authority for the Convention
implementation is the Ministry of Justice. The Ministry receives from abroad and sends, to central
authorities of other contracting states, the requests for return of the children that have been illegally
separated from parents or persons with custody right.

The procedure of return of a wrongfully removed child is conducted in line with the provisions of
the. Law on Resolution of Conflict of Laws with Regulations of Other Countries. This Law governs
the requirements and procedure for recognition of foreign court decisions, including those referring
to entrusting of children, provided these decision have become finally binding by the law of the
relevant country. The domestic court decision on recognition of a foreign court decision on
entrusting a child makes the decision equal to that of the domestic court, and thus it may be
enforced.

Montenegro has also accepted the European Convention on Recognition and Enforcement of
Decisions concerning Custody of Children and Restoration of Custody of Children, and Optional
Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and
child pornography. Montenegro is a contracting state regarding a set of bilateral agreements on
legal aid, which should contribute to a more efficient protection of children unlawfully separated
from their parents.

The Criminal Code provides for a criminal offence of unlawful separation of children from their
parents (Article 217). A fine or an imprisonment sentence not exceeding two years shall be
imposed on anyone who unlawfully keeps a minor from his/her parents, adoptive parent, guardian,
other person or an institution, s/he has been entrusted with, or deprives them of him/her, or
prevents enforcement of the decision according to which a minor has been entrusted with a
particular person. There are also sanctions for anyone who prevents enforcement of a decision of
a competent body stipulating the way in which personal relationships between a minor and his/her
parent or another relative are to be maintained.

Montenegro accepted the Convention on the Civil Aspect of International Child Abduction. The
competent authority for the implementation of this Convention is the Ministry of Justice, which acts
upon the requests of our nationals when a child is abroad and upon the requests of foreigners
when a child is on the territory of our country.

In accordance with the Law on Resolution of Conflict of Laws with Regulations of Other Countries,
and under particular conditions, the final court decisions rendered on the basis of laws of other
countries will be recognized. These court decisions are made equal with the decisions of domestic
courts.
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- Is there an obligation to respect child's view in these procedures: placement in alternative
care and to the child in alternative care, whether provided by the State or by others, child
protection, health services and institutions, all immigration procedures, including those
affecting asylum-seeking children?

The Constitution of Montenegro guarantees everyone the right to freedom of opinion and
expression by speech, writing, picture or in some other manner (Articles 46 and 47).

The Family Law guarantees the right of a child to expression of opinion in various situations. As a
general principle, it is prescribed that a child who is capable of forming its own opinion has the right
to freely expression that opinion (Article 67). It has the right to obtain in a timely manner all the
information needed for forming its opinion. Due attention has to be devoted to the opinion of a child
in all issues regarding it and in all the procedures in which his rights are decided on, all in
compliance with the age and the maturity of the child. A child who has completed 10 years of age
may freely and directly express its opinion in every court and administrative procedure in which his
rights are being decided on. A child who has completed 10 years of age may by its own, or through
the mediation of some other person or institution, address the court or an administrative body and
require assistance for the realization of its right for free expression of opinion. Competent authority
shall determine what the opinion of the child is through an informal talk conducted in an
appropriate place, in cooperation with the school psychologist or the custodial body, family
counsellor or some other institution specialized for family relationships, and in the presence of a
person the child itself chooses.

There is also a provision regarding the court’s obligation to enable a child the right to express its
own opinion. If the court establishes that in the dispute related to protection of a child’s rights and
in the dispute related to exercising parental rights the party is a child capable of forming an opinion,
the court shall be obliged: 1) provide that the child timely obtains all the information that s/he might
need; 2) to allow the child to express his/her opinion directly and to pay due attention to the opinion
of the child, in line with the age and maturity of the child; 3) to take the statement of the opinion of
the child in the manner and on the place which is in line with the child’s age and maturity, unless
that would be obviously in conflict with the best interest of the child (Article 357).

The Law on Patient Rights, which has been referred to the Parliament for further consideration,
prescribes that medical interventions on minor patients may be undertaken upon the consent of
his/her legal representative; with respect to the medical intervention, a minor patient may give a
statement which is respected and taken into consideration, in line with his/her age and level of
understanding of his/her health condition.

Pursuant to Article 164 of the Family Law, prior to determining the family placement, a
guardianship authority shall enable the child to express freely its opinion with regard to the family
placement and to assess the opinion in accordance with the age and the maturity of the child.

- Do children have appropriate access to effective complaints procedures in relation to: -
Family life; - Alternative care of all kinds; - Schools and education services; - Health
services and institutions?; - Employment?; - All forms of detention?; - All aspects of the
juvenile justice system? Do children have access in all cases to appropriate advice and
advocacy?

The Family Law prescribes that judicial authorities, other bodies, medical, educational and other
institution, non-governmental organizations and citizens shall notify custodial body as soon as they
get to know that a parent is unable to exercise parental right. Guardianship authority shall examine
the case immediately after the receipt of the notification and undertake measures in order to
protect the rights of the child (Article 80).

If thus required by the justified interests of the child, the guardianship authority shall warn the
parents about errors and failures in education and upbringing of the child and assist them to bring
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up the child properly, and it can direct them to address, alone or with the child, a particular
counselling centre, health, social, educational or some other adequate institution (Article 81).

When parents need longer-term support, guardianship authority shall determine supervision over
the exercise of parental rights and determine a person to follow up child’s development, and
undertake other measures in the interest of a child (Article 82).

The court may by its decision restrict the parental right to the parent who unconscientiously
exercises the rights or duties towards the child (Article 85). Also, the court shall deprive a parent of
the right to live with a child if s/he abuses his/her parental rights or neglects to a larger extent the
upbringing and education of the child.

Actions for protection of a child’s rights may be brought by: the child, parents of the child, state
prosecutor and guardianship authority. Actions for protection of a child’s rights may be brought in
relation to all the rights that children have according to this Law and which are not protected by
some other procedure (Article 354, paragraph 1)

If there are conflicting interests between the child and his/her legal representative, the child shall
be represented by a collision guardian. The child who has reached the age of 10 and who is
capable of reasoning may by him/herself or through another person or institution request from the
guardianship u authority to appoint a collision guardian. The child who has reached the age of 10
and who is capable of reasoning may by him/herself or through another person or institution
request from the court to appoint a temporary representative for him due to the fact that there are
conflicting interests between him/her and his/her legal representative (Article 356).

In addition, the Family Law prescribes that the procedure for protection of a child’s rights shall be
particularly urgent (Article 360). If in the dispute related to determining or challenging paternity
there are conflicting interests between a parent and a child, guardianship authority may appoint a
special guardian for a child. If the court estimates that in the dispute related to protection of a
child’s rights and in the dispute related to exercising parental rights the child as a party is not
represented in an appropriate manner, the court shall be obliged to appoint a temporary
representative for the child (Article 357, paragraph 2).

Close connection between the social sector and judiciary, as a precondition for the implementation
of a quality reform process, are the most important segments of the reform. The overall objective of
the family empowerment and preventive work with children and family at risk – support to
development of preventive programmes  of work with children and families at risk, and the
programs of rehabilitation and reintegration of children in conflict with the law.

The Law on Primary Education (Official Gazette of the Republic of Montenegro 64/02 and 49/07)
prescribes that the enrolment of children shall be carried out during April of each year, as the rule,
on the basis of the medical examination. The competent Commission, which is appointed by the
authority that the school Statute established, shall carry out the enrolment of children. The testing
of children for the enrolment into the first grade shall be executed in schools having the potential
for that. Until the end of February, the local self-government authority shall submit the list of
school-aged children to a school which covers the community they reside in. Schools submit the
competent inspection the report on the parents of children that have not been enrolled at school, or
of children who have not met the requirements for primary schooling. Schools shall submit the
report referred to in paragraph 1 of this Article within 15 days as of the day of the expiration of the
deadline for enrolment, or as of the day of the cessation of the fulfilment of requirements for the
primary schooling.

A student, or the student’s parent has the right to lodge a complaint on the mark regarding
teaching subjects or deportment, given at the end of an evaluation period, a teaching year or at the
exam The complaint shall be submitted to the school principal, within three days as of the day of
receipt of certificates, or as of the day of the notification on the marks achieved. The principal shall
form the exam commission. The composition of the commission must include at least one member
of another school. The commission shall assess and mark the student. The commission’s mark
shall be final.
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Draft Law on Patient Rights that has been referred to the Parliament for further consideration
(Article 31) prescribes that a patient deprived of the right to health care or a specific right provided
for by this Law, or a patient who is not satisfied with the provided health services, may lodge a
complaint to the manager of the respective health institution or to the protector of the patient rights.
In case of a minor patient, the complaint shall be lodged by his/her legal representative.

The Labour Law prescribes that a Labour contract may be concluded by the person who fulfils
general requirements stipulated by this Law and special requirements stipulated by law, other
regulations and the act on job descriptions. General requirements are that the person must be
minimum 15 years old and have a generally good health state. Person with disability that has the
health capacity to work in specific jobs may sign a labour contract under the conditions and in the
manner stipulated by this Law, unless otherwise provided by some other law (Article 16).

Labour contract may be concluded with a person below 18 years of age, with the written consent of
the parent, adopted parent or guardian, provided that such work does not endanger the health,
moral and education thereof, that is, if such work is not prohibited by law. Person below 18 years of
age may conclude a labour contract only on the basis of the certificate issued by the relevant
health authority that confirms the capacity thereof to perform the tasks for which the labour contract
is concluded and that such tasks are not harmful for the health thereof (Article 17).

Employees under the age of 18 shall not work on a position with prevailing hard physical labour,
works under ground or water, or a position involving tasks that can have detrimental effect on and
an increased risk for their health and life (Article 104). An employee below 18 years of age shall
not be assigned to work longer than full time hours or to night shift. Working hours shorter than full
time hours may be determined for the employee referred to in paragraph 1 of this Article by the
individual collective agreement. As an exception from the provision of paragraph 1 of this Article,
an employee under 18 years of age may be assigned to night shift, when it is necessary that the
work interrupted by natural disasters is continued, i.e. to prevent damage to the raw materials or
other material (Article 106).

The Law on Public Peace and Order prescribes sanctions for a person who incites or coerces a
minor into beggary; the Law prescribes imprisonment of 30 to 60 days (Article 27).

Criminal legislation on minor perpetrators of criminal offences and criminal-law protection of minors
are the examples of integration of international document into national legislation (e.g. Convention
on the Rights of the Child, European Convention for the Protection of Human Rights and
Fundamental Freedoms, United Nations Standard Minimum Rules for the Administration of
Juvenile Justice, United Nations Guidelines for the Prevention of Juvenile Delinquency, United
Nations Rules for the Protection of Juveniles Deprived of their Liberty, United Nations Standard
Minimum Rules for Non-Custodial Measures, European Rules on Community Sanctions and
Measures, and other Council of Europe documents).

The Criminal Code prescribes criminal responsibility for violence in a family of a family community
(Article 220). A more severe punishment is prescribed if a heavy bodily injury is inflicted or health is
seriously impaired of a minor.

In order to integrate the juvenile offenders in the community, the Code promotes the principle of
education rather than punishment and emphasises that the purpose of criminal sanctions against
juveniles is to influence the personal development and strengthening of their personal
responsibility, by means of supervision, provision of protection and assistance, and provision of
general and vocational training,

In accordance with the Criminal Code, a child shall  be considered a person who has not reached
the age of fourteen; a juvenile shall be considered a person who has reached the age of fourteen,
but not the age of eighteen; and an underage person is a person who has not yet reached the age
of eighteen (Article 142).

The Criminal Code also governs the issues related to exemption of children from criminal
sanctions, i.e. there is a definition of an age which is not subject to criminal prosecution. In
accordance with this, criminal sanctions can not be applied to a juvenile who at the time of the
commission of a criminal offence was under the age of 14 (children). Regarding the system of
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sanctions that may be imposed on juveniles, a young juvenile (14-16) may be imposed educational
measures only. A juvenile may not be imposed a suspended sentence or a judicial admonition.
Educational measures are basic criminal sanctions imposed on juveniles, while a juvenile custody
me be imposed on senior juveniles (16-18), but only as an exception. The purpose of educational
measures and juvenile custody is to ensure that by providing protection and help to juvenile
criminal offenders by extending supervision over them, professional training and development of
personal responsibility they provide for their education, rehabilitation and proper development. The
purpose of a juvenile custody is also to exercise increased influence on juvenile offenders in order
to prevent them form committing criminal offences as well as on other juveniles against committing
criminal offences.

In accordance with the Criminal Code, the following criminal sanctions may be imposed on a
juvenile criminal offender: 1) reprimand and committal to a juvenile education centre (educational
measures); 2) measures of close supervision: close supervision by parents, adoptive parent or
guardian; close supervision by guardianship authority,  and close supervision with daily stay in an
appropriate juvenile day-care facility; 3) educational measures: committal to an educational
institution, committal to a correctional facility, and committal to a special institution for treatment
and professional training.

Regarding the length of educational measures, it has been provided that all measures of close
supervision as well as the institutional measure of committal to an educational institution shall last
from six months to two years; later on, the court may decide on their discontinuation. A juvenile
stays in an educational institution from six months to two years; stay in a special institution for
treatment and professional training may last up to three years; and stay in a correctional facility
may last from one to four years. There is also a possibility of reconsidering an educational
measure.

When imposing an educational measure, the court may determine one or more obligations for a
juvenile, if so needed for a successful accomplishment of the purpose of the pronounced measure
(Article 91). When ordering the obligations, the court shall particularly inform the juvenile and his
parents, adoptive parents, or guardian, that in case of failure to meet the obligations thereof, the
pronounced measure of close supervision can be replaced with some other educational measure.

In accordance with the provision of the Criminal Code, juvenile custody may not be less than six
months nor exceed eight years. Exceptionally, for offences prescribed for which as a mildest
penalty measure is a prison penalty of ten years, juvenile custody of up to ten years may be
pronounced; the penalty is pronounced in full years and months.

Elder juveniles shall serve their penalty of imprisonment in specialized educational correctional
institutions for juveniles in which they shall be allowed to stay by the age of twenty-three; should it
happen that their serving of the penalty be not completed by that time, they shall be sent to a
correctional institution/penitentiary intended for adults who serve their prison penalty.
Exceptionally, a person shall be allowed to stay in an educational correctional institution for
juveniles after having reached the age of twenty-three, if indispensable for the continuation of his
education or professional training, but not after he has reached the age of twenty five. A person
imposed on whom is the penalty of juvenile custody may be released on parole by a court of law
from serving the penalty of juvenile custody, if s/he served one third of the pronounced sentence,
but not less than one year, and if it can be reasonably expected, based on the success achieved in
correcting his/her conduct, that such a person shall behave correctly while at large and shall
restrain from perpetrating criminal offences in the future.

A juvenile criminal offender may be imposed one or more attendance orders for the criminal
offences punishable by a fine or imprisonment of up to five years; attendance order may be
imposed on a juvenile by the court at its own discretion or on the motion of the competent state
prosecutor. The conditions for the administration of diversions orders are: the confession of the
criminal offence by the juvenile and his/her attitude towards the criminal offence and the victim,
and The purpose of attendance orders is to avoid instituting criminal proceedings against a juvenile
or to discontinue the proceedings, i.e. to influence the proper development of the juvenile and
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strengthening of his/her personal responsibility by the administration of attendance order so that
s/he does not commit criminal offences in future.

Attendance order types are the following: settlement with the victim, so as to remove, entirely or
partially, harmful consequences of the offence by means of restitution, apology, work or in some
other manner; regular attendance of school or commitment to employment; involvement, without
remuneration, in the work of humanitarian organizations or in social work, local community work or
environmental work; submission to examination and alcohol and substance abuse treatment;
individual or group treatment in a health-care institution or a counsel centre.

Attendance order may last for six months at most and in that period it may be replaced with
another attendance order or terminated. The selection and administration is done in cooperation
with the parents, adoptive parent or guardian of the juvenile and competent guardianship authority.

As a special obligation, the court may impose on the juvenile to perform, without remuneration,
humanitarian, cultural, environmental and other activities in public interest. This work shall last for
thirty hours monthly and it shall be ordered that it may be performed in the period which may not
be less than one month or exceed four months. The court shall take care not to interfere with
schooling or employment when ordering this obligation.

The Criminal Procedure Code prescribes special proceedings against juveniles. The presumption
of innocence is a basic principle of this Code and as such is applied on juveniles.

The basic principles of these proceedings are: circumspect treatment and prohibition of trying in
absentia; right to a defence attorney from the moment of the commencement of the pre-trial
proceedings; duty to testify; joint proceedings; duty to proceed urgently; and prohibition of
announcement of the course of the proceedings; and exclusion of public,

Detention during pre-trial proceedings may last one month at the most, and the panel for juveniles
of the same court may extend the detention for another month at the most. The juvenile serves
detention separated form adult detainees. A particular feature of the juvenile proceedings is also
the procedural role of the guardianship authority and the specific role of the court in enforcement of
the educational measure.

By applying the principle of opportunity for criminal offences punishable by a fine or imprisonment
of up to three years, the State Prosecutor may decide not to request the institution of the criminal
proceedings in spite of the evidence that a juvenile has committed a criminal offence, if he finds
that it would not be purposeful to conduct the criminal proceedings, taking into account the nature
of the criminal offence, circumstances under which it has been committed and personal
characteristics of the juvenile. The State Prosecutor may also conduct the procedure of mediation
between the victim and the offender, with assistance of specially trained persons.

The starting point in the juvenile justice reform is the idea that the basic objective of juvenile justice
is establishment of justice that is based on the rights of a child; the basic principle is the best
interest of a child, and the primary objective is prevention. The prevention work is primarily aimed
at ensuring that the children do not come in conflict with the law, and, hence, with the formal
system of criminal justice. Basic factors of juvenile delinquency are: poverty, disintegrated family,
lack of opportunities for education and employment; peer pressure; and lack of parental guidance.
During this year, the proposal for the Juvenile Justice Law will be subject to a Parliamentary
procedure.

The protection of children in conflict with the law within the juvenile justice system is also reflected
in: harmonization of the national legislation with international standards and guidelines;
coordination and training of the juvenile justice system representatives; development of the project
of diversion and resolution of conflicts within a local community; adequate treatment of juveniles,
their protection and preparation for integration in the society. The Ministry of Justice adopted the
Program of training for criminal case mediators specialized in mediation between victims and
juvenile criminal offenders, and 38 juvenile justice professionals educated through UNICEF support
have officially been appointed as mediators between victims and juveniles in conflict with the law.
The Centre for Children and Family Support has been established in Bijelo Polje and the Centre for
Mediation has been established in Podgorica.
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- What are the measures for ensuring that the interviews and hearings are conducted in a
child-friendly environment?

A whole set of measures for child interest protection has been envisaged in the juvenile justice
area. Thus, the Criminal Procedure Code, which includes specific provisions of juvenile
proceedings, prescribes that, when undertaking actions in the presence of a juvenile and
particularly during his interrogation, the participants in the proceedings shall be bound to be
circumspect, taking into account the juvenile’s mental development, his sensibility, personal
characteristics and his privacy, so as the conduct of the criminal proceedings would not have an
adverse effect on his development (Article 468). The Criminal Procedure Code prescribes that a
juvenile who in view of his age and mental development is unable to comprehend the importance
of his privilege not to testify may not be examined as a witness, unless so required by the
defendant (Article 97).

Without a permission of the court, the course of a juvenile proceedings and a decision rendered in
the proceedings shall not be made public. Only a part of the course of the proceedings or a part of
the decision regarding which there is the Court’s permission may be made public, but in that case
the name and other data revealing the identity of a minor must not be indicated (Article 475).
Authorities participating in the proceeding against a minor and other agencies and institutions from
whom information, reports or opinions are sought shall be bound proceed with the greatest
urgency so that the proceeding is completed as soon as possible (Article 476).

Pursuant to the Law on Civil Proceedings, a child may be summoned as a witness if the court
estimates, upon the findings of a competent body or a professional, that it is capable of testifying
(Article 231). The summoning of a minor who has not reached the age of 16 is conducted through
his/her parents or a legal representative (Article 238).

The Family Law prescribes that a child who is capable of forming its own opinion has the right to
freely express that opinion. Competent authority shall determine what the opinion of the child is
through an informal talk conducted in an appropriate place, in cooperation with the school
psychologist or the guardianship authority, family counsellor or some other institution specialized
for family relationships, and in the presence of a person the child itself chooses (Article 67).

- Do all disabled children have effective access to, and receive without discrimination:
training, health care services, rehabilitation services, recreating and play opportunities,
preparation for employment? Is there anti-discrimination legislation covering discrimination
against disabled children?

The Constitution of Montenegro provides for the prohibition of any direct or indirect discrimination,
on any grounds. But it also prescribes as non-discrimination the regulations and introduction of
special measures aimed at creating conditions for achieving national, gender and overall equality
and the protection of the persons who are discriminated on any grounds. Special measures can be
implemented only until achieving the objectives for which they are taken (Article 8). All are equal
before the law regardless of any special or personal attribute.

The Law on Minority Rights and Freedoms within the Article 39 paragraph 2 provides for the
prohibition of any direct or indirect discrimination on any grounds, as well as on grounds of race,
colour, gender, national affiliation, social background, birth or similar status, religion, political or
other conviction, property status, culture, language, age and mental or physical disability.

The Criminal Code provides for the punishment of the violation of fundamental human rights and
freedoms on the grounds of differences in race, skin colour, nationality, ethnic origin or any other
personal attribute. It is also considered as punishable the persecution of the organizations and
individuals for their commitment to equality, as well as dissemination of ideas about the superiority
of one race over another or the propagation of racial hatred or incitement to racial discrimination
(Article 443). This Code incriminates the violation of equality, which consists in the denial or
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restriction of human and civil rights provided by the Constitution, laws or other regulations or
general acts or ratified international treaties or granting privileges or benefits on the grounds of
differences in national or ethnic affiliation, race or religion or because of the lack of that affiliation or
due to a differences in political or other beliefs, gender, language, education, social status, social
origin, property status or any other personal attribute (Article 159).

The Law on Labour prohibits any direct and indirect discrimination of the persons who seek
employment, as well as of the employed ones, on grounds of gender, birth, language, race,
religion, the colour of the skin, age, pregnancy, health i.e. disability, nationality, marital status,
family obligations, sexual orientation, political or any other conviction, social background, property
status, the membership in the political organizations and trade unions or any other personal
attribute (Article 5). As a direct discrimination shall be considered any action caused by any of the
basis by which the person who seeks employment, as well as the employee, is put in less
favourable conditions in relation to the other persons in the same or similar situation. The direct
discrimination exists in the case if some provision, criterion or practice put or would put in less
favourable conditions the person who seeks employment, as well as the employed one, because of
some attribute, status, orientation or conviction (Article 6).

The Law on Health Protection (Article 10) stipulates that the priority measures of health care
include health care of persons disabled in the physical and mental development (disabled
persons). Article 33 of the same Law stipulates that health care includes, among other things, the
health rehabilitation of children and youth with disabilities in physical development and health. By
the Regulation on the Scope of Rights and Standards of Health Care (Article 3) it is prescribed that
these persons have priority in the realization and financing of health care.

Also, in other areas within the statutory list, there are provisions that prohibit discrimination on the
basis of disability.

In practice, there are a lot of projects being implemented in different areas which should contribute
to a better realization of legally established rights, and what can be defined as an example of
“positive discrimination”.

- Do legislation, policy and practice protect all children from ill treatment, violence including
violence by other children, in schools and all other institutions?

Montenegro has adopted international instruments regulating the protection from exploitation and
abuse: the Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institutions
and Practices Similar to Slavery, the Convention for the Suppression and Elimination of the Traffic
in Persons and of the Exploitation of the Prostitution of Others, the International Covenant on Civil
and Political Rights, the Convention of the Elimination of all Forms of Discrimination against
Women, the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, the Optional Protocol to the Convention on the Rights of the Child, on the Sale of
Children, Child Prostitution and Child Pornography.

The Constitution of Montenegro proclaimed that the mother, child and family as a whole, enjoy
special protection. A child is guaranteed special protection from mental, physical, economic or any
other exploitation or abuse, and the parents are obliged to look after children, to bring them up and
educate them.

Besides the principal provisions of the Constitution which guarantee special protection of the
family, woman, and child, violence in a family is the subject of legal regulation in our country. The
Criminal Code of Montenegro in Article 220 stipulates the criminal offence: violence in a family or a
family community. The Criminal Code prescribes a fine or imprisonment for anyone who endangers
the physical or mental integrity of the members of his/her family or family community by use of
violence. Also, the Criminal Code stipulates a number of criminalization relating to the suppression
of domestic violence, particularly in relation to the protection of children from violence, for example,
sexual intercourse with a child (Article 206 of the Criminal Code), deprivation of a juvenile (Article
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217 of the Criminal Code), changing the family status (Article 218 of the Criminal Code), neglecting
or abusing a juvenile (Article 219 of the Criminal Code), failure to maintain (Article 221 of the
Criminal Code), violation of family obligations (Article 222 of the Criminal Code), incest (Article 223
of the Criminal Code), trafficking in children for adoption (Article 223 of the Criminal Code).

The Family Law in the part regulating the rights of the child leaves to the authority for violations the
possibility to make a decision to deprive children from their parents in case of the violence in a
family. Also, in case of the violence in a family, the authority for violations can make a decision
about the restriction of the child’s right to maintain personal relations with the parent the child does
not live.

The Government of Montenegro adopted the Proposal for the Domestic Violence Law on 1 April
2010, while its adoption by the Parliament is expected during the year. In this way, it has been
integrated the system for protection from the violence in a family, because some of its aspects are
standardized, except for the regulations that we have previously stated, among other things, the
regulations governing the system of social and child protection. Thus, the adoption of this law fully
completes the implementation of recommendations contained in relevant international documents.

In practice, there have been implemented a lot of projects aimed at educating the children on these
issues as well as on the prevention of the violence relating to the violence in a family, peer violence
or violence within the institutions where the children are staying.

- Do all children in the State have access to effective complaints procedures in relation to
ill-treatment?

Criminal legislation on juvenile offenders of crime and criminal law protection of the juveniles
represent the implementation of international instruments into national legislation (e.g. the
Convention on the Rights of the Child, the European Convention on the Protection of Human
Rights and Fundamental Freedoms, the UN Standard Minimum Rules for Juvenile Justice, the UN
Guidelines for Prevention of Juvenile Delinquency, the UN Rules on the Protection of Juveniles
Deprived of their Freedom, the United Nations Standard Minimum Rules for Measures Alternative
to Institutional Treatment, the European Rules on Community Sanctions and Measures, and any
other documents of the Council of Europe we are a member of).

The Criminal Code stipulates criminal liability for the crime - the violence in a family or a family
community (Article 220). A severe form of this criminal act is foreseen for the offender who by use
of violence endangers the physical or mental integrity of the juvenile.

All children have access to complaints procedures in relation to ill-treatment either directly or
through a parent, guardian, guardianship body, the public prosecutor, etc.

Within the Criminal Procedure Code there is a special title which refers to the protection of the
interests of the injured party and plaintiff (Title V). Under the provisions of this Code, the legal
representative files private complaint for the juveniles. If a juvenile is the injured party, his/her legal
representative has the authority to make all the statements and to take all actions for which, under
this Code, the injured party is authorized.

During this year, a Draft of the Law on Juvenile Judiciary will be found in parliamentary procedure,
which will comprehensively regulate the position of minors in criminal proceedings.
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- Has Montenegro established effective systems for identification of violence, abuse,
reporting, referral, investigation treatment and follow up, appropriate judicial involvement?

The criminal offence: Violence in a Family or a Family Community is prescribed in the Article 220
of the Criminal Code.

Under a family or a family community there are considered former spouses, blood relatives and
relatives of the full adoption in a direct line without restriction, and in the lateral line up to the fourth
degree, relatives of the open adoption, the relatives by marriage up to the second degree, persons
who live in the same family household and persons who have a common child or a child on the
way to be born, though they have never lived in the same family household.

As the protective object of this criminal offence is family, and taking into consideration the circle of
relatives who make a family or a family community, the victims of this criminal offence as well as
the witnesses who can provide information on criminal offence and its perpetrator are exempted
from the duty to testify, in accordance with the provision of Article 97 paragraph 1 of the Criminal
Procedure Code. This circumstance represented the difficulty in proving the defendant guilty,
because in certain cases in order to protect and preserve the family, the injured parties and the
witnesses used their legal right not to testify, by which in the absence of other evidence the court
was prevented to issue a valid court order.

The new Criminal Procedure Code (Official Gazette of Montenegro 57/09 of 18 August 2009)
which will be applicable from 26 August 2010, within the provision in Article 109 paragraph 2
provides that the exemption from the duty to testify does not apply to the following persons: the
spouse of the accused and the person with whom the person lives in common-law marriage; direct
blood relatives of the accused; collateral blood relatives up to the third degree as well as their
relatives by marriage up to the second degree; adopted children or adoptant parents of the
accused who were summoned to testify in the procedure for the criminal offence of neglecting and
abusing a minor, domestic violence or violence in a family community and incest, when a minor
person is the injured party.

The above-mentioned provision of the Criminal Procedure Code will provide the court much easier
to establish the criminal offence and the guilt of the offender when a minor person is the injured
party by the criminal offence of domestic violence in a family or a family community.

Otherwise, according to the provision of the Article 142 item 10 of the Criminal Code, underage
persons are deemed to be persons who have not reached the age of eighteen.

The courts give priority to the cases that are conducted for the criminal offence: domestic violence
in a family or a family community. Also, the Criminal Code stipulates a number of criminalization
relating to the suppression of domestic violence, particularly in relation to the protection of children
from violence, i.e. sexual intercourse with a child (Article 206 of the Criminal Code), deprivation of
a juvenile (Article 217 of the Criminal Code), changing the family status (Article 218 of the Criminal
Code), neglecting or abusing a juvenile (Article 219 of the Criminal Code), failure to maintain
(Article 221 of the Criminal Code), violation of family obligations (Article 222 of the Criminal Code),
incest (Article 223 of the Criminal Code), trafficking in children for adoption (Article 445 of the
Criminal Code). The court treats with special care and it gives priority to all cases which are
conducted by charges for these criminal offences.

The Constitution of Montenegro proclaimed that the mother, child and family as a whole, enjoy
special protection. A child is guaranteed special protection from mental, physical, economic or any
other exploitation or abuse, and the parents are obliged to look after children, to bring them up and
educate them. Domestic violence is an example of social pathology, a disease that destroys the
values on which a society stands. This issue requires responsible and comprehensive respond
with the involvement of a wider circle of the institutions.

The Family Law in the part regulating the rights of the child leaves the authority for violations the
possibility to make a decision to deprive children from their parents in case of the violence in a
family. Also, in case of the violence in a family, the authority for violations can make a decision



23 Judiciary and fundamental rights

- Additional Questions -

50

about the restriction of the child’s right to maintain personal relations with the parent the child does
not live.

Some states regulate the issue of domestic violence within their family laws. Following modern
trends in this area and recommendations of the Council of Europe and the United Nations, while
dealing with the Family Law, we took an attitude that domestic violence is a complex and serious
social problem and that it "deserves" a special law. The Government has committed itself to
regulate legal protection from domestic violence by the special law. In this way, it has been
integrated the system for protection from domestic violence, because some of its aspects are
standardized, except for the regulations that we have previously stated, among other things, the
regulations governing the system of social and child protection. Thus, the adoption of this law fully
completes the implementation of recommendations contained in relevant international documents.
The Government of Montenegro adopted the Proposal for the Domestic Violence Law on 1 April
2010, while its adoption by the Parliament is expected during the year.

- Has Montenegro taken particular measure to identify and respond to sexual abuse within
the family and in institutions?

The Article 223 of the Criminal Code prescribes incest as a special criminal offence. This criminal
offence commits an adult person who performs a sexual intercourse or an equal act with a juvenile
direct blood relative, or with a juvenile brother or sister.

The Criminal Code stipulates criminal liability for the criminal offence – violence in a family or a
family community (Article 220). A severe form of this criminal act is foreseen for the offender who
by use of violence endangers the physical or mental integrity of the juvenile.

Also, as the special criminal offences where the victim is a child, the Criminal Code prescribes rape
(Article 204 of the Criminal Code), sexual intercourse with a helpless person (Article 205 of the
Criminal Code), sexual intercourse with a child (Article 206 of the Criminal Code), sexual
intercourse by abuse of position (Article 207 of the Criminal Code), prohibited sexual acts (Article
208 of the Criminal Code), and pimping and enabling having a sexual intercourse (Article 209 of
the Criminal Code).

For all above-mentioned criminal offences, except for the criminal offence sexual intercourse with a
child (Article 206 of the Criminal Code), it is prescribed more severe form of the offence if it has
been committed at the expense of the juvenile.

The Law on Labour provides for the prohibition of sexual harassment at work and in relation to
work. Sexual harassment, within the meaning of this Law, is understood to mean any unwanted
verbal, non-verbal or physical behaviour, which is aimed at or represents violation of dignity of a
person seeking employment or an employee, with respect to their sexual life, and causes fear or
creates unfriendly, humiliating, uncomfortable, aggressive or offending environment. In the event of
reporting and testifying of harassment and sexual harassment at work and in relation to work, an
employee must not suffer negative consequences.

- Has Montenegro established or supported confidential help-lines, advice or counselling
for child victims of violence, abuse or neglect?

Social welfare centres provide the protection of the rights of children from abuse and neglect. In
cooperation with UNICEF and UNHCR, there have been formed multidisciplinary teams operating
in seven out of ten centres for social work. The National Plan of Action for Children (2010) foresees
the establishment of multidisciplinary teams in the remaining three centres for social work for the
following municipalities: Plav, Pljevlja and Rozaje. The professionals from the areas of social
protection, health, judiciary, prosecution, police, education and NGO sector make multidisciplinary
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teams. In order to improve the quality of the work of teams there has been implemented the
continuous education of professionals in all departments as regular supervision. So far there have
been educated about 350 professionals. This model has proven very successful, as evidenced by
the evaluation of the Project made by UNICEF.

Social welfare centres have professional teams that deal with issues of social and child protection
and family protection of this category of children as well. Professional workers of the following
profile: lawyer, social worker, psychologist and educator make professional teams.

Some organizations from NGO sector have the organized SOS phones and they inform the
guardianship authorities and other institutions about that with the aim of providing assistance.

- Has Montenegro established an age below which the child is deemed to be unable to
consent to sexual activities and ensured there is no discrimination on grounds of sexual
orientation? Has Montenegro ensured that the child victim of such coercion is not
criminalized?

The consent to sexual intercourse is not explicitly prescribed by the law. The Criminal Code in
Article 206 provides for a criminal offence sexual intercourse with the person before reaching 14
years of age. Consequently, the limit for entering the sexual relationship is 14 years of age, i.e. the
person below 14 years of age can not give consent to sexual activities.

The Labour Law stipulates the prohibition of direct and indirect discrimination of the persons
seeking employment, and employees as well, on grounds of sexual orientation.

- Have all measures been reviewed to protect the children from sexual exploitation to
ensure that measures do not further abuse the child in the process of investigation and
intervention?

Criminal offence: Violence in a Family or a Family Community is prescribed in the Article 220 of the
Criminal Code.

Under a family or a family community there are considered former spouses, blood relatives and
relatives of the full adoption in a direct line without restriction, and in the lateral line up to the fourth
degree, relatives of the open adoption, the relatives by marriage up to the second degree, persons
who live in the same family household and persons who have a common child or a child on the
way to be born, though they have never lived in the same family household.

As the protective object of this criminal offence is family, and taking into consideration the circle of
relatives who make a family or a family community, the victims of this criminal offence as well as
the witnesses who can provide information on criminal offence and its perpetrator are exempted
from the duty to testify, in accordance with the provision of Article 97 paragraph 1 of the Criminal
Procedure Code. This circumstance represented the difficulty in proving the defendant guilty,
because in certain cases in order to protect and preserve the family, the injured parties and the
witnesses used their legal right not to testify, by which in the absence of other evidence the court
was prevented to issue a valid court order.

The new Criminal Procedure Code (Official Gazette of Montenegro 57/09 of 18 August 2009)
which will be applicable from 26 August 2010, within the provision in Article 109 paragraph 2
provides that the exemption from the duty to testify does not apply to the following persons: the
spouse of the accused and the person with whom the person lives in common-law marriage; direct
blood relatives of the accused; collateral blood relatives up to the third degree as well as their
relatives by marriage up to the second degree; adopted children or adoptant parents of the
accused who were summoned to testify in the procedure for the criminal offence of neglecting and
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abusing a minor, domestic violence or violence in a family community and incest, when a minor
person is the injured party.

The above-mentioned provision of the Criminal Procedure Code will provide the court much easier
to establish the criminal offence and the guilt of the offender when a minor person is the injured
party by the criminal offence of domestic violence in a family or a family community.

Under the new Criminal Procedure Code, the injured party who is the victim of a criminal offence
against sexual freedom, as well as the child being heard as the witness, shall be entitled to testify
in separate premises before a judge and a court reporter, whereas the Prosecutor, accused and
defence counsel shall be given the possibility to view the course of hearing from other premises
and to put questions to the witness, after having been duly instructed by the court thereon. The
instruction shall be entered in the record (Article 113 paragraph 5). The court may decide that the
stated provision should be applied to the testimony of the injured party as well, who is the victim of
discrimination.

Otherwise, according to the provision of the Article 142 item 10 of the Criminal Code, underage
persons are deemed to be persons who have not reached the age of eighteen.

The courts give priority to the cases that are conducted for the criminal offence: domestic violence
in a family or a family community. Also, the Criminal Code stipulates a number of criminalization
relating to the suppression of domestic violence, particularly in relation to the protection of children
from violence, i.e. sexual intercourse with a child (Article 206 of the Criminal Code), deprivation of
a juvenile (Article 217 of the Criminal Code), changing the family status (Article 218 of the Criminal
Code), neglecting or abusing a juvenile (Article 219 of the Criminal Code), failure to maintain
(Article 221 of the Criminal Code), violation of family obligations (Article 222 of the Criminal Code),
incest (Article 223 of the Criminal Code), trafficking in children for adoption (Article 445 of the
Criminal Code). The court treats with special care and it gives priority to all cases which are
conducted by charges for these criminal offences.

The Constitution of Montenegro proclaimed that the mother, child and family as a whole, enjoy
special protection. A child is guaranteed special protection from mental, physical, economic or any
other exploitation or abuse, and the parents are obliged to look after children, to bring them up and
educate them. Domestic violence is an example of social pathology, a disease that destroys the
values on which a society stands. This issue requires responsible and comprehensive respond
with the involvement of a wider circle of the institutions.

The Family Law in the part regulating the rights of the child leaves the authority for violations the
possibility to make a decision to deprive children from their parents in case of the violence in a
family. Also, in case of the violence in a family, the authority for violations can make a decision
about the restriction of the child’s right to maintain personal relations with the parent the child does
not live.

In the process of investigation and intervention, the competent authority – the court can determine
the opinion of the child in informal conversation, which is performed in an appropriate place, in
cooperation with the school psychologist or guardianship authority, family counselling or other
institution specialized in family relations, and in the presence of a person the child chooses itself.
During the hearing of the juvenile, especially if the juvenile is injured by the criminal offence, that
hearing will be conducted with great care with the aim of not damaging mental state of the juvenile.
If it is necessary, the hearing of the juvenile will be conducted with the assistance of a psychologist
or other professional person.

- Has the state introduced legislative and/or other measures to provide child witnesses in
cases involving sexual exploitation with appropriate support and protection?

The Criminal Procedure Code, which contains special provisions on the proceedings against the
minors, stipulates that while taking actions that the minor attends, and especially during the
hearing, the participants in the proceedings are obliged to act cautiously, taking into account the
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mental development, sensitivity, personal characteristics and privacy of the minors, so that the
conduct of criminal proceedings would not damage the development of the minors (Article 468
paragraph 2). The Criminal Procedure Code stipulates that a minor who, because of his age and
mental development, is unable to understand the importance of the right not to testify can not be
questioned as a witness (Article 97). Under the new Criminal Procedure Code, the injured party
who is the victim of a criminal offence against sexual freedom, as well as the child being heard as
the witness, shall be entitled to testify in separate premises before a judge and a court reporter,
whereas the Prosecutor, accused and defence counsel shall be given the possibility to view the
course of hearing from other premises and to put questions to the witness, after having been duly
instructed by the court thereon. The instruction shall be entered in the record (Article 113
paragraph 5).

The court may decide that the stated provision should be applied to the testimony of the injured
party as well, who is the victim of discrimination.

The Criminal Procedure Code provides for measures to protect witnesses in the proceedings and
out of proceedings through the appropriate programme of protection.

According to the Law on Civil Procedure, a child can be questioned as a witness, if the court finds
that the child is able to testify, on the basis of the competent authority’s or professional person’s
report (Article 231). Calling the minor, before reaching 16 years of age, as a witness, is done
through the parent or legal representative (Article 238).

The Family Law stipulates that a child who is capable of forming an opinion has the right to free
expression of that opinion. The competent authority determines the child’s opinion in an informal
conversation that is done in an appropriate place, in cooperation with the school psychologist or
guardianship authority, family counselling or some other institution specialized in family relations,
and in the presence of the person the child chooses itself (Article 67).

- Are independent, child-friendly complaints systems available to protect children placed
away form their family environment?

According to the provisions of the Family Law, the charge for protection of the child’s rights can be
made by the following: a child, the parents of the child, the public prosecutor and the guardianship
authority. The charge for protection of the child’s rights can be made with regard to all the rights
that are recognized by this law to a child, and that are not protected by any other procedure (Article
354 paragraph 1).

Personal action at law of a child is regulated by the Criminal Procedure Code and the Law on Civil
Procedure. By the Criminal Procedure Code the juvenile who has reached sixteen years of age
may also bring a personal action at law by him/herself (Article 53), and an injured party who
reached sixteen years of age is authorized to make statements and take procedural actions on
his/her own (Article 63). The Law on Civil Procedure stipulates that a minor who has not acquired
full working ability, is capable during the legal proceedings only within the limits where his working
ability is recognized (Article 77 paragraph 3).

Institutional framework for the protection and realization of the child's rights is made by the
following: courts, guardianship authorities, the Council for the Rights of the Child, the Protector of
Human Rights and Freedoms, and the relevant ministries (the Ministry of Health, Labour and
Social Welfare, the Ministry of Education and Science, the Ministry of Justice, the Ministry of
Internal Affairs and Public Administration).

In different segments of achieving the protection and promotion of the rights of the child there are
also involved the following: the Ministry of Environmental Protection, the Ministry of Finance, the
Ministry of Foreign Affairs, the Gender Equality Office, the Office for Cooperation with NGOs, the
Office of the National Coordinator for Combating Trafficking in Human Beings, the Refugee Care
and Support Office, the National Police and others.
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The guardianship authority is a professional service of social protection and legally authorized
authority of the legal protection of the family. The activities of the guardianship authorities are done
by the special public authorities - social welfare centres, which are established in the
municipalities. The second instance authority is the ministry responsible for social welfare. The
guardianship authority exercises legal protection of family and child within the family law but also
within other branches of law (criminal, social, civil, administrative). It is of particular importance the
role of the guardianship authorities in cooperation with the court for the protection and realization of
the rights of the child. Within judicial proceedings, the guardianship authority can have procedural
status of the party, representative, intervener or expert. The guardianship authority gives
assistance and support, s/he also advises, warns, mediates, and brings the protective measures.
During the preparation, adoption and implementation of solutions and some of the measures,  the
guardianship authority uses all types of social protection, the methods of social and other
professional work, as well as social services,  health, educational and other organizations and
institutions.

The Protector of Human Rights and Freedoms (Ombudsman) is established in the year 2003. The
establishment of this institution is conditioned by the need to provide effective institutional
protection of human rights and freedoms in Montenegro.

The main task and goal of this institution is the protection of human rights and freedoms, but also
building the awareness and the environment of the need for the rule of law, of complete and
consistent exercise of rights and freedoms of the citizens, of legal safety, of legality and
transparency in the work of state bodies, before which citizens exercise their rights. Acting by the
citizens' complaints or on his/her own initiative the Protector investigates the violations of human
rights and freedoms when they are violated by an act, an action or failure of state authorities or
other holders of public authorities and the Protector also takes actions for their elimination,
according to the law (Article 23). The Protector works in two directions: s/he warns about the
violation of human rights of the citizens in due time and s/he helps their implementation and
contributes as well to the democratic control of the government and its improvement and
advancement.

The Protector also deals with general issues of importance for the protection and promotion of
human rights and freedoms and s/he cooperates with relevant organizations and institutions
dealing with human rights and freedoms. All citizens, including children, can contact the Protector
for a fast and effective intervention, through a complaint, without any special formalities and costs.
In Montenegro, there has not been established a special Protector of the Rights of the Child, but
the Parliament of the Republic of Montenegro will soon appoint the deputy of the Protector that will
strictly deal with the protection of the rights of the minors.

- Are foster or adoptive parents fully investigated and authorized as appropriate before
placement? Are foster placements regularly monitored?

The protection of children without parental care has been regulated by the Family Law and the Law
on Social and Child Protection. Under the provisions of the stated laws the child without parental
care is the child without parents, the child whose parents are unknown or their residence is
unknown, and the child whose parents are totally deprived of their parental rights i.e. their working
ability.

The first action to protect the children without parental care is their putting under the guardianship,
which purpose is to more fully develop their personality and to make them competent for
independent life and work through taking care of them, through their upbringing and education
(Articles 178-179 of the Family Law). While appointing the guardian, the guardianship authority will
carefully examine the circumstances of the persons who are placed under the guardianship and
s/he will appoint for the guardian the person who will be able to perform the duty of the guardian in
the best possible way, regarding those circumstances (Article 188).
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The basic types of protection of children without parental care under the Family Law are adoption
and placement in another family. Also, the Law on Social and Child Protection stipulates the right
to placement in another family and the right to placement in social care institution, if the priority of
care is given to the placement in another family. When choosing the appropriate form of
protection, the competent guardianship authority carries out comprehensive examination of each
individual case in order to ensure that every decision reflects the child’s needs.

According to the records of social welfare centres, the most common reasons for lack of parental
care are the following: abandoning the children, parental illness, and parental death.

In practice, social and family protection has usually been implemented by family placement,
placement in social care institution, and by adoption.

The child without parental care and the child whose development is disturbed by family situation in
his/her own family can be placed in another family for the purpose of custody, care and upbringing,
in the manner and by the procedure provided by the Family Law (Article 157 paragraph 1). The
guardianship authority decides about the placement in another family, only if it is in the best
interest of the child (Article 158). A child can be placed in the family that agrees to accept it and
that provides sufficient guarantees to take care, protect and raise the child.  The family in which the
child is placed must be provided with housing conditions and material circumstances (Article 159).
While placing the child in another family, the guardianship authority is obliged to devote special
attention to national, religious and cultural background of the child, age, health and social status of
the child, as well as the distance from his previous place of residence that is the residence of
his/her parents and the school institution s/he attends (Article 160).

A child with a physical or mental disability or neglected in terms of provision of guidance may be
placed in another family only if it is established that the personal characteristics of family members
are such to make them capable of caring for such child and providing him or her with proper
guidance (Article 161).

Foster parent i.e. the person with whom the child is provided for the family placement (hereinafter
referred to as foster parent) can be any adult and working able person who, due to personal
characteristics and harmony of the family relationships, is capable to ensure the balanced
development of the child and the help to return to his own family. The guardianship authority is
obliged to provide for the foster parent an adequate preparation for the upbringing and education of
the child within family placement, and for the child with special needs the guardianship authority is
obliged to ensure the preparation by a special programme in accordance with the needs of the
child (Article 162). Brothers and sisters are placed, as a rule, in the same family (Article 163).
When a child is under the guardianship, his guardian gives the consent (Article 164).

In Montenegro, there have been 250 children placed in another family. Mostly they are placed in
kinship families, and there is almost not present the case of placement in a family that is not
kinship family. The Law stipulates the right to financial compensation on basis of placement, as
well as the right to special compensation to the family that conducts placement activities. At the
moment, the compensation amounts to EUR 187.00, that is the amount of the price for
accommodation which is given to the institution for placement of the children without parental care.
The amount of compensation for the family is 30% of the amount for placement. Also, the child
without parental care has the right to the child allowance in the amount of EUR 27.5. Free of
charge textbooks and free holiday and recreation during the summer and winter are provided for
these children. For foster families there are provided subsides for the consumption of electricity.
Also, these children are granted a one-off financial assistance for the compensation of costs for
school excursions.

The implementation of placement in the institution of social and child protection is present to a
lesser extent than the family placement. The placement is done through competent social welfare
centres, according to the Law on Social and Child Protection and the Family Law.

The children without parental care and the children, whose development is disturbed by family
situation, are provided with placement in the children's home "Mladost" in Bijela or with the
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placement in another family. Also, children without parental care have the right to child allowance
in the amount of EUR 27.5. The number of the children in the children's home is changing.

The children without parental care, who are placed in an institution, and who attend school, are
provided with free textbooks. These children also used the right to holiday and recreation. The
children are provided with the necessary resources for school excursions and prom nights as well.
The children who were placed in an institution and who continue their studies in higher education
institutions are provided with the costs of tuition and accommodation.

According to the Family Law, the adoption is a special type of family and legal protection of the
children without parents or without adequate parental care where parental, or kinship relation is
established. In Montenegro, adoption may be established as full or open (Article 121). A child
has the right to know that s/he is adopted. The adoptant parents have a duty to inform the child
that s/he is adopted by the time the child is 7 years at the latest or immediately after the adoption
in the case the child is older. They also have a duty to inform the guardianship authority thereof
(Article 122). The adoption may be established only if it is in the best interest of the adoptee
(Article 123).

The child may not be adopted before s/he is three months old, nor may a child of minor parents
may be adopted. Exceptionally, such child may be adopted after one year from his/her birth, if
there are no prospects that s/he will be raised in the family of the parents or other close relatives.

A child whose parents are unknown may be adopted three months after being left (Article 124).
Eligible to adopt are persons who are between 30 and 50 years of age and at least 18 years
older than the adoptee. The adoptant parents who are adopting jointly may adopt a child, even
where only one of them fulfils the above mentioned requirements. If there are special justifiable
reasons, a person older than 50 years of age may become an adoptant parent, provided that the
age difference between the adoptant parent and the adoptee is not more than 50 years. If the
adoptant parents are adopting children who are brothers and sisters, or maternal or paternal
brothers and sisters, they may adopt them even where only one of them fulfils the requirements
in relation to only one of the child (Article 126).

The child who has reached 10 years of age may be fully adopted; spouses, as well as
stepmother or stepfather of the child, may fully adopt the child. Common-law partners who live
together for a longer period of time may fully adopt a child (Articles 131-132).

A child may be adopted on the basis of open adoption until s/he reaches 18 years of age. For
adoption of the child older than 10 years of age and capable of understanding the meaning of the
adoption, the child’s consent is necessary. Spouses, or one spouse with the permission of the
other, as well as the stepmother or the stepfather of the child may adopt a child on the basis of
open adoption. A person who is not married or common-law partners who live together for a
shorter period of time may adopt a child on the basis of open adoption if especially justifiable
reasons therefore exist (Articles 133-134).

The guardianship authority competent for the adoption procedure is the one from the child’s place
of permanent residence. If the place of permanent residence of the child can not be established,
the guardianship authority competent for the adoption procedure is the one from the child’s place
of temporary residence. The adoption procedure is not open to the public. The guardianship
authority, on the basis of enclosed i.e. ex officio provided evidence, determines whether the
evidence meet the conditions for the establishment of adoption required by this law. The
guardianship authority, ex officio gets an opinion on the eligibility of the person who wants to adopt
from the guardianship authorities of the person’s residence, family counselling and other
appropriate institutions, as well as the reasoned opinion of the appropriate expert (social worker,
psychologist, doctor, educator, etc.).

In the process of establishing the adoption, the parent of a child, the spouse of the person who
intends to adopt a child, and the child give their consent to the adoption before the guardianship
authority conducting the proceedings or the guardianship authority of the residence, if the
residence cannot be established. If the consent is given before the authority that does not lead the
process of establishing the adoption, this authority will immediately provide the authority that leads
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the proceedings with the certified record. The child gives his/her consent to adoption without the
presence of parents and the person who wants to adopt him/her. The parent may give his/her
consent to adoption even before the initiation of establishing the adoption, but only when the child
reaches three months of age.

Before s/he gives his/her consent to adoption, the guardianship authority will meet the parent with
the legal consequences of his/her approval and adoption. Within the process of establishing the
adoption, the guardianship authority will meet the parents of the child, the adoptant parents and the
child over 10 years of age with the legal consequences of adoption. Before making a decision on
establishing the adoption, the guardianship authority may decide to place the child in the family of
future adoptant parents for a period of six months without compensation, except in the case if the
adoptant parent is a foreign national. During the duration of the placement, the child will be under
special supervision of the guardian authority in order to determine whether the adoption is in its
best interests. Against the decision on establishing the adoption, the appeal may be made within
eight days from the day of receiving the decision. The adoption is established when the decision on
the establishment becomes valid. The guardianship authority is obliged to immediately provide the
competent registrar with the valid decision on establishing the adoption for registration in the civil
register of births.

The guardianship authority maintains register and keeps records on adoption of the children.
Information on adoption is the official secret. The access to the records on adoption will be allowed
to the adult adoptee, the adoptant parent and the parent of the child who gave consent for the child
to be adopted by a stepfather or stepmother. The guardianship authority will allow access to the
records on adoption to the juvenile adoptee if s/he determines that it is in his/her interest.

Through full adoption an unbreakable relation equivalent to consanguinity is established between
the adoptant parents and their relatives on the one side, and the adoptee and his/her offspring
on the other. The adoptant parents are listed as parents of their adoptees in the civil register of
births. Through full adoption, mutual rights and duties of the adoptee and his/her blood relatives
are renounced, except in the case the stepmother or the stepfather adopts the child. The
adoptant parents give the name to the adoptee by mutual consent. The adoptee gets the
common surname of the adoptant parents. If the adoptant parents do not have common
surname, they will give the surname to the adoptee by mutual consent. In the case the
agreement about the name and surname is not reached, the guardianship authority will decide
on it. Denying and establishing of maternity and paternity is not allowed after establishing full
adoption.

Through open adoption, the rights and duties between parents and children, prescribed by the law,
are established between the adoptant parents on the one side, and the adoptee and and his/her
offspring on the other, unless otherwise provided by law. The open adoption does not affect the
rights and duties of the adoptee towards his parents and other relatives. The adoptant parents can
give the name to the adoptee. The adoptee gets the surname of the adoptant parents, except in
the case the adoptant parent decides that the adoptee should keep his/her surname or that s/he
should add the surname of the adoptant parents to his/her surname. To change the name and
surname, the consent of the adoptee over 10 years of age is needed (Articles 135-153).

Adoption may not be established between a foreign national as an adoptant parent and a
Montenegrin national an as adoptee. Exceptionally, a foreign national may adopt a child where
an adoptant parent cannot be found among Montenegrin nationals, subject to consent of the
ministry competent for social welfare affairs. Consent for adoption is granted on the basis of an
opinion of the expert commission made up of five members who have professional experience in
work with juveniles (Article 125).

In order to improve the quality of professional workers, there have been organized continuing
education regarding the acquisition of knowledge and skills related to the assessment and
preparation of future adoptant and foster parents.
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Also, it is important to note that for every child without parental care there have been made
individual plans for protection that are continuously monitored and changed, depending on the
needs of a child.

- Are all adoption placements centrally monitored and periodically reviewed by authorities?

The guardianship authority maintains register and keeps records on adoption of the children.
Information on adoption is the official secret. The access to the records on adoption will be allowed
to the adult adoptee, adoptant parent and the parent of the child who gave consent for the child to
be adopted by a stepfather or stepmother. The guardianship authority will allow access to the
records on adoption to the juvenile adoptee if s/he determines that it is in his/her interest.

After establishing the adoption, the law does not provide for special periodic review of the adopted
children. Since the parental relationship between the adoptees and the adoptant parents is based
on adoption, those families have been monitored as any other full families. In case of need, there
have been implemented types of advisory work and, where it is necessary, the appropriate forms
of assistance in the field of social and child protection and family and legal protection.

- Are legal and/or administrative measures adopted to ensure the periodic review of each
child who has been placed for the purposes of care and protection, including foster care?
Adoption? Child care institutions? Boarding schools? Prisons and detention centres?

Periodic review of the placement is done under the Family Law and the Law on Social and Child
Protection. The above mentioned regulations provide the review, regarding placing the children for
providing care (family placement), the placement in social, child and foster care institutions, etc.

Regulations in the field of criminal law provide for the review of the child when it comes to prisons
and detention centres. The supervision over the legality of the enforcement of sentence of juvenile
imprisonment is performed by the Ministry of Justice, and the control over the legality of the
enforcement of corrective measures and custody is performed by the court which pronounced
corrective measures or custody. The review of the placement of children in the educational and
correctional institutions and prisons is performed by the Protector of Human Rights and Freedoms.

- Could you provide a detailed explanation of mechanisms for monitoring the protection of
the in child care? What are the mechanisms in place allowing children to complain in case
of abuse of their rights?

According to the Family Law, the family in which a juvenile ward is placed is obliged to inform the
guardianship authority about any circumstances relevant for the development of the child,
especially about his health, upbringing and education (Article 168). The guardianship authority
follows the development of the children who are placed in other families, and s/he determines
whether their custody, care, upbringing and education are implemented in accordance with the
provisions of this law and under the contract on placement. The guardianship authority is obliged to
indicate to the family in which the child is placed about the disadvantages in terms of custody, care
and upbringing of the juvenile, to propose measures for overcoming those disadvantages, to
provide advice on all matters that is to take measures for which s/he is authorized under the law
(Article 173). The Social Welfare Centres are obliged to regularly monitor the implementation of
measures related to the placement of the beneficiaries. In this respect, they are obliged to review
the individual plans of protection every six months, under the direction of the authority responsible
for the works of social protection.
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After establishing the adoption, the law does not provide for special periodic review of the adopted
children. Since the parental relationship between the adoptees and the adoptant parents is based
on adoption, those families have been monitored as any other full families. In case of need, there
have been implemented types of advisory work and, where it is necessary, the appropriate forms
of assistance in the field of social and child protection and family and legal protection.

According to the Criminal Procedure Code, the administration of the institution in which the
corrective measures are imposed on the juvenile, is obliged to submit the report on conduct of the
juvenile to the court which pronounced corrective measure every six months. The judge for
juveniles of that court may himself/herself visit the juveniles placed in the institution. The judge for
juveniles may, through the guardianship authorities, provide information on implementation of other
corrective measures, and s/he may appoint the professional worker to do so (social worker, special
educator, etc.), if the court has such a worker at its disposal (Article 505).

The Law prescribes periodic examination of the justification of measures imposed on the juvenile
as well.

The court that pronounced the security measure will investigate, ex officio every nine months,
whether the need for treatment and keeping in a medical institution is no longer present. Health
institution, the guardianship authority and the person the security measure is imposed on may
submit a proposal for suspension of the measure to that court (Article 535).

According to the Law on Enforcement of Criminal Sanctions, the correctional institution where the
juvenile sentenced to institutional measure is sent, is obliged to inform the court and the
guardianship authority on the success of implementation of this corrective measure every six
months, and at the request of the court even before (Article 146).

- Could you provide statistics on children who are in detention for any reason (in conflict
with law, migration status etc.)?

According to the data of MONSTAT, the number of the juveniles against whom the criminal charge
was made in the year 2006, was 286, and that number was 314 during the year 2007. In 2006, the
procedure was completed in a legal and valid way against 206 juveniles, and during the year 2007
against 148 juveniles.

In 2007, in proceedings against the juveniles, 9 juveniles were sentenced to imprisonment, for the
following crime offences: aggravated theft (Article 240 of the Criminal Code) - 4 juvenile
imprisonment sentences for the duration of 6 months; deprival of a motor vehicle (Article 248 of the
Criminal Code) - 1 juvenile imprisonment sentence for the duration of 1 year; robbery in an
extended period of time (Article 242 of the Criminal Code) - 1 juvenile imprisonment sentence for
the duration of 1 year; unauthorized production, keeping and releasing into circulation of narcotic
drugs (Article 300 of the Criminal Code) - 1 juvenile imprisonment sentence for the duration of 1
year; attempted murder from the Article 143 related to the Article 20 of the Criminal Code - 1
juvenile imprisonment sentence for the duration of 2 years and 6 months; and the murder from the
Article 143 of the Criminal Code - 1 juvenile imprisonment sentence for the duration of 7 years.

In 2007, according to the data of the Ministry of Justice, there have been pronounced 10 corrective
measures – sending to the correctional institution because of the following criminal offences: theft,
robbery, and enjoyment of narcotic drugs.

- Does legislation ensure that any detention of a juvenile following arrest is a measure of
last resort for the shortest period of time?

According to the Constitution, the detention of the juveniles cannot last longer than 60 days (Article
30 paragraph 7). The Criminal Procedure Code precisely prescribes the duration of detention,
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depending on the stage of the proceedings. Pursuant to the Article 488, exceptionally, the judge for
juveniles, ex officio or at the proposal of the Public Prosecutor may decide to place the juvenile in
detention, when there are reasons for that prescribed by the law. On the basis of the decision on
detention issued by the judge for juveniles, the detention during the preliminary proceedings may
last a month at the longest. The Council for juveniles of the same court may, for justifiable reasons,
extend the detention for another month at the longest.

The rule is that the juvenile serves the detention separately from adult persons. Exceptionally, the
judge for juveniles may decide that the juvenile is detained together with adult persons, provided
that the isolation of the juvenile would last longer, and if there is a possibility that the juvenile is
placed in a room with the adult person who would not have a harmful influence on him/her (Article
489).

During this year, the draft of the Law on Juvenile Judiciary will be found in the parliamentary
procedure. This Law will comprehensively regulate the position of the juveniles in criminal
proceedings.

The Law on Police prescribes that when taking actions towards the juvenile, and especially during
his/her hearing, the police officer is obliged to proceed cautiously, taking into account the juvenile’s
mental development, sensitivity, personal characteristics, and privacy. Towards the juvenile, the
police authorities, as a rule, have been implemented in the presence of a parent or a legal
representative (Article 16).

- Is their effective inspection and monitoring of all institutions in which children may be
deprived of their liberty?

Regulations in the field of criminal law provide for the review of the child when it comes to prisons
and detention centres. The supervision over the legality of the enforcement of sentence of juvenile
imprisonment is performed by the Ministry of Justice, and the control over the legality of the
enforcement of corrective measures and custody is performed by the court which pronounced
corrective measures or custody. The review of the placement of children in the educational and
correctional institutions and prisons is performed by the Protector of Human Rights and Freedoms.

According to the Criminal Procedure Code, the administration of the institution in which the
corrective measures are imposed on the juvenile, is obliged to submit the report on conduct of the
juvenile to the court which pronounced corrective measure every six months. The judge for
juveniles of that court may himself/herself visit the juveniles placed in the institution. The judge for
juveniles may, through the guardianship authorities, provide information on implementation of other
corrective measures, and s/he may appoint the professional worker to do so (social worker, special
educator, etc.), if the court has such a worker at its disposal (Article 505).

The Law prescribes periodic examination of the justification of measures imposed on the juvenile
as well.

The court that pronounced the security measure will investigate, ex officio every nine months,
whether the need for treatment and keeping in a medical institution is no longer present. Health
institution, the guardianship authority and the person the security measure is imposed on may
submit a proposal for suspension of the measure to that court (Article 535).

According to the Law on Enforcement of Criminal Sanctions, the correctional institution where the
juvenile sentenced to institutional measure is sent, is obliged to inform the court and the
guardianship authority on the success of implementation of this corrective measure every six
months, and at the request of the court even before (Article 146).
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- Does Montenegro ensure appropriate recovery and social reintegration and for children
involved in the juvenile justice system?

Strong connection of social sector and the judiciary as a precondition for the implementation of a
high-quality reform process, as well as the prevention, are the major segments of the reform. The
general goal of strengthening the family and the preventive work with the children and the family at
risk - the support to the development of the preventive programmes of the work with children and
families at risk, as well as the rehabilitation programmes and reintegration of children, are in
conflict with the law in society.

Social reintegration in the field of social and child protection and in the field of family relations as
well, has been provided in terms of financial help, the assistance in the field of family relations, the
assistance in education, employment, advisory work, etc.

The Law on Social and Child Protection provides for fundamental rights in the field of social and
child protection, which can be realized by the juveniles, under the conditions prescribed by the law.
A very important right regarding the aspect of social protection is the right to advisory work, which
includes the work of experts of the guardianship authorities with the juvenile and the members of
his family.

In the area of family relations, according to the Family Law, and under the prescribed conditions,
there may be taken measures relating to the assistance in the exercise of the parental right, family
placement, the guardianship authority, etc.

Also, in cooperation with other authorities, primarily in the areas of education and employment, the
guardianship authority mediates, so that in those areas social reintegration of children, who are in
the juvenile judiciary system, may be implemented.

During the enforcement of corrective measures in the field of juvenile judiciary there have been
provided the upbringing and education of the juveniles, what contributes to their social
reintegration, both while and after serving the corrective measures.

- What measures have been adopted to encourage school attendance and prevent school
drop-out?

The Law on Elementary Education provides for mandatory attendance of primary school for all
children from 7 to 15 years of age (Article 4). Elementary education of persons older than 15
years is carried out through organisation of special classes in elementary schools or in schools
for adult education (Article 5).

According to the Article 79 of the Constitution, the members of minority peoples and other minority
ethnic communities are guaranteed, among other things, the right to use their own language and
script for private, public and official use; the right to education in their own language and script in
public institutions and that the syllabuses include history and culture of the members of minority
peoples and other minority ethnic communities; the right to write and use their own name and
surname in their own language and script in official documents; the right to informing in their own
language.

The Law on Primary Education (Official Gazette of the Republic of Montenegro 64/02, 49/07)
prescribes that the enrolment of children in school is done during the month of April every year, on
basis of the performed medical examination. The authority, established by the Statute of the
school, appoints the committee for the enrolment of children in school. For the enrolment in the first
grade, the school which has possibilities for testing performs the testing of children. The competent
authority of local self-government is obliged to submit to the school the list of children mature
enough for school from the communities belonging to the area of school, by the end of February
each year. The school is obliged to submit the complaint to the competent inspection against the
parents of the child who is not enrolled in the school i.e. who does not meet the primary school
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requirements. The school is obliged to submit the complaint from the paragraph 1 of this Article
within 15 days from the deadline for enrolment i.e. from the date of termination of the primary
school requirements.

For more detailed information on measures taken as regards promotion and exercise of minors’
right to education in their own language and script in public institutions, as well as information on
activities taken towards stimulating school attendance – please see answer to additional question
69, chapter Political Criteria, sub-chapter Human Rights.

- Has the state carried out and / or promoted education and information strategies against
sexual exploitation of children?

Certain activities are done regarding introducing the children and adults in a larger sense with the
essence of the Convention on the Rights of Children. There have been organized seminars, round
tables and workshops, particularly for educational and social workers where they become familiar
with the importance of the Convention and with modern methods of the transfer of knowledge on
the rights and duties of children. There have been printed books and brochures for children, where
the children can learn about their rights in a popular and understandable language. The electronic
and print media began the initial activities on the widespread introduction of the children and adults
with the Convention on the Rights of Children. A significant contribution to the implementation of
the Convention is provided by non-governmental organizations. Through targeted projects and
activities, various non-governmental organizations organize different social actions according to
the plan of further popularization of the Convention (education of the teachers, social workers,
police officers; printing of the manuals, appropriate posters, etc.).

Within the normative regulation and the practical activities, public and other authorities implement
the Convention and its principles. UNICEF, in collaboration with the Protector of Human Rights and
Freedoms and with the civil sector, prepared and distributed the Guide on the Rights of the Child,
which in a popular and understandable way make the content of the Convention familiar to the
children. Some non-governmental organizations, particularly the Centre for the Rights of the Child,
launched numerous campaigns and initiatives to promote the Convention on the Rights of the
Child. We will mention some of the campaigns: "Now I Understand my Rights" (the years 2006 -
2008); "Let us not Omit even one Child" (the year 2004); "It is Important to us" (the years 2005 -
2008); "Stop Physical Punishment of Children" (the year 2008); "Do not Turn your Head" (the years
2007 - 2010). The following projects are of the significant importance: “The Promotion of the
Convention on the Rights of the Child for Parents of the Children with Disabilities (the years 2001 -
2002) and “Education and Introduction with the Convention of the Debate Clubs and Youth
Parliaments” (the year 2003/04).

The Code of Journalists of Montenegro, which was signed by the representatives of all relevant
associations of journalists in Montenegro on 21 May 2002, states 12 basic principles that the
journalist should be guided by. Among other things, it states that "the journalist is obliged to protect
the integrity of the juveniles, different and disabled persons" (Principle 9). By the guidelines for the
implementation of the Code, for the principle 9 there have been emphasized the interests of the
children and there have been stated: "The media are obliged to act in accordance with the
principles of the United Nations Convention on the rights of children and they are also obliged, with
special attention, to seek for the information that affect the interests of the children. The media are
obliged to express a special consideration when they interview, photograph or record the
juveniles."
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- Does Montenegro ensure that appropriate rehabilitative measures, consistent with article
39, are taken to promote physical and psychological recovery and social reintegration of all
children within its jurisdiction who are victims of any form of neglect? Violence or abuse?
Sexual abuse? Sexual exploitation? Drug abuse? Economic exploitation? Sale of
trafficking? Torture?

Social reintegration in the field of social and child protection and in the field of family relations as
well, has been provided in terms of financial help, the assistance in the field of family relations, the
assistance in education, employment, advisory work, etc.

23.  (Ref to Q. 97) Please explain what means the following: "Persons over 65 years of age
are not entitled to use of health care."

The mentioned statement is a typing error, namely a redundant part of the text is the last sentence
in the tenth paragraph of the reply to question 97. On the contrary, the Constitution of Montenegro
prescribes that children, pregnant women, elderly persons and persons with disabilities have the
right to health care from public revenues, if they do not exercise this right on some other grounds.

Rights of the child

24. Ref to Qs. 106-111: Please give more details regarding non-discrimination on the basis
of sexual orientation and specify whether you have provisions/strategy for the fight against
homophobia?

The Constitution of Montenegro, as the highest legal instrument of national legislation, prohibits
any direct or indirect discrimination on any grounds (Article 8). Also, the same Article provides
basis for the adoption of regulations and introduction of special measures which are aimed at
creating conditions for the achievement of national, gender and overall equality and protection of
persons who are in an unequal position on any grounds. By virtue of this Article such regulations
and measures are not considered discrimination (positive discrimination, affirmative action). These
special measures have limited temporary effect, i.e. they must be discontinued when the objectives
for which they were taken have been achieved. Article 17 of the Constitution guarantees equality
before the law, regardless of any peculiarity or personal characteristic which is one of the greatest
values of the constitutional order of Montenegro. The Constitution guarantees to everyone the right
to equal protection of their rights and freedoms (Article 19). The Constitution explicitly prohibits
inciting or encouraging of hatred or intolerance on any grounds (Article 7). The restrictions of
specific human rights and freedoms at the time of declared war or state of emergency may not be
based on gender, ethnicity, race, religion, language, ethnic or social origin, political or other belief,
property status or any other personal characteristic (Article 25). Article 50 of the Constitution
prescribes that the competent court may prevent dissemination of information and ideas through
the media only if it is necessary, inter alia, in order to prevent promoting of racial, national and
religious hatred or discrimination. Also, the Constitution prohibits operation of political and other
organisations whose activities are aimed at incitement of national, racial, religious and other types
of hatred and intolerance.

In addition to the Constitution and international treaties, the national legislation also includes a
number of laws whose provisions prohibit discrimination, promote equality and define anti-
discriminatory measures.

On 3 December 2009 the Government of Montenegro adopted the Draft Law on Protection against
Discrimination including the Programme of Public Consultations. The adoption of the Proposal for a



23 Judiciary and fundamental rights

- Additional Questions -

64

Law on Protection against Discrimination is planned for the first quarter under the 2010
Government Agenda. The proposed law will be forwarded to the Parliament for adoption.  The
Draft Law contains a separate article that emphasises that “any differentiation, unequal treatment
or bringing into unequal position of a person on the grounds of their sexual identity or sexual
orientation” shall be deemed to constitute discrimination.

There is no separate piece of legislation or strategy for the fight against homophobia.

25.  (Ref to Q. 112) Please specify when will the law on juvenile justice and the law on
misdemeanours be adopted?

Draft Law on Juvenile Justice was adopted by the Government of Montenegro at its session held on
24 December 2009. Three round tables, organised by the Ministry of Justice of Montenegro,
UNICEF and the Delegation of the European Union to Montenegro, were held within the framework
of the Programme of Public Consultations, in order to improve the quality of the text of the law
through comments, proposals and suggestions. The 2010 Government Agenda defines that the
Proposal for a Law on Juvenile Justice will be adopted in the first quarter of the current year,
however it is certain that the text of the law will be submitted to the Government for the adoption of
the Proposal in early second quarter of the current year.

Draft Law on Misdemeanours was adopted by the Government of Montenegro last year. On 16
December 2009, the Ministry of Justice of Montenegro organised a round table to present the Draft
Law on Misdemeanours. The text of the law was drafted with the support of International
Management Group, within the project of regional co-operation, financed by the Ministry of Foreign
Affairs of Norway. The 2010 Government Agenda defines that the Proposal for a Law on
Misdemeanours will be adopted in the first quarter of the current year, however it is certain that the
text of the law will be submitted to the Government for the adoption of the Proposal in early second
quarter of the current year.

26. (Ref to Q. 114) Please specify the results of the implementation of these provisions?

Under the Labour Law, individuals between 15 and 18 years of age who are employed enjoy
special protection as result of the prohibition of employment of persons below 18 years of age at
specific posts.

These individuals may enter into an employment contract with a written consent of the parent,
adoptive parent or the guardian, provided that such employment does not put at risk his or her
health, morals or education, i.e. that such employment is not prohibited by law.

Individuals below the age of 18 may enter into an employment contract only on the basis of a
finding by the responsible healthcare body which establishes his or her capacity to perform the
tasks for which the employment contract is being concluded and that such tasks are not harmful for
the individual’s health.

Employees below the age of 18 may not be assigned to especially hard physical posts under the
ground or under water, nor to posts which might be harmful or which bring an increased risk to
their health or life.

In the same vein, an employee below the age of 18 may not work overtime or at night, except
when so required in order to continue the work interrupted due to natural disasters or to prevent
damage to raw materials or to other material (Article 17, 103,104 and 106 of the Labour Law).

In relation to the above noted provisions of the Labour Law, the Labour Inspection, which makes
part of the Ministry of Labour and Social Welfare, has not thus far recorded a single case of abuse
of child labour (15 to 18 years of life).
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Subject-matter competence in relation to criminal offence of violation of labour rights, established
by Article 224 of the Criminal Code, including in cases where this criminal offence has been
committed against a child, is vested in the basic state prosecutor’s offices in Montenegro.

According to the official records of state prosecutor’s offices in Montenegro covering the period
2006 – 31 January 2010, there have been no crime reports alleging commission of the offence of
violation of labour rights, criminalised by Article 224 of the Criminal Code, committed against a
minor.

Procedural safeguards

Liberty and security

27. Ref. to Q. 116 b): Please provide information on how summary proceedings in penal
matters are distinguished from normal proceedings.

The new Criminal Procedure Code, which will become applicable on 26 August 2010 provides for
regular and summary criminal proceedings. Regular criminal proceedings will be conducted for
criminal offences punishable by a sentence of imprisonment of over five years. Summary
proceedings will be applied in relation to criminal offences punishable by the maximum sentence of
five years, i.e. for criminal offences less dangerous for society.

Summary proceedings involve simplified procedure and shorter timeframes for procedural actions
compared to regular proceedings.

As a rule, regular proceedings have several stages, which include: investigation, bringing and
examination of an indictment, trial, delivery of a judgement and appeals procedure.

Under the rules of summary proceedings, criminal proceedings are initiated on the basis of an
proposal to indict submitted by the state prosecutor or on the basis of a private action for criminal
offences for which prosecution by a private action is provided for. Accordingly, in summary
proceedings there is no investigation but only the possibility to carry out some evidentiary activities.
In summary proceedings pre-trial detention may be ordered only on two grounds which are as
follows: due to circumstances which manifestly indicate that there is a fear of absconding or if
special circumstances indicate that the offender will complete the attempted criminal offence or
commit the criminal offence he or she is threatening to commit. If pre-trial detention has been
ordered upon submission of the proposal to indict, shorter timeframes for its review apply. Simpler
procedure of prior examination of the proposal to indict and scheduling of trial are provided for in
summary proceedings. Also, in summary proceedings the trial may be held in the absence of the
defendant who has been dully summoned or on whom summoned could not be served due to fact
that he or she has failed to report change of address to the court, provided that the defendant’s
presence is not necessary and that he or she has previously been questioned.

Summary proceedings differ from regular proceedings also with respect to the course of the trial
and delivery of the judgement. Once it stars, the trial is, if possible, completed without interruption.
In the case the defendant gives full admission of guilt at the trial, the court suspends presentation
of evidence and proceeds to the sentencing phase, provided the parties agree to this. The
judgment is delivered immediately upon conclusion of the trial, and shorter timeframes apply to the
drafting of the judgement and lodging of an appeal.

For criminal offences prosecuted by a private action, the Code provides for the possibility of
conciliation hearing. Also, for criminal offences punishable by a fine or a sentence of imprisonment
of up to three years, the judge may, at a proposal of the state prosecutor and with the consent of
the defendant, impose a sentence without a trial. In such a case, the court may impose a fine,
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community work, conditional sentence or court reprimand, confiscation of the proceedings of crime
and security measures which include confiscation of items and ban on driving motor vehicles.
Therefore, an imprisonment sentence may not be imposed.

Minority rights and cultural rights

28. Ref to Q. 128: What is the legal status of religious and ethnic minorities living in
Montenegro?

Montenegro is a civic state. Determination of affiliation of a person with a minority is a private
matter of each citizen and is determined by way of free declaration of such person.

Within the meaning of the Law on Minority Rights and Freedoms, a minority is any group of
nationals, whose number is less than that of other majority population, which has common ethnical,
religious or linguistic characteristics, different from other population, is historically related to
Montenegro and motivated by desire to express and preserve national, ethnic, cultural, linguistic
and religious identity (Article 2). Furthermore, the same law lays down that “members of minorities
have the right to identify themselves independently and freely as to their national affiliation” (Article
10).

The Law on Minority Rights and Freedoms provides for the possibility that each minority people or
minority national community may form their council. The Council is a representative body of
minorities, having special competencies conferred by law. The Ministry of Minority and Human
Rights adopted the Rules for the first elections to minority councils and the Instruction on uniform
forms for elections of council members (Official Gazette of the Republic of Montenegro 46/07).
Article 8 of these Rules prescribes that each citizen declaring himself/herself as a member of
respective minority has the right to be an elector if his/her candidature is supported by signatures
of:

1) 30 members of the minority he/she belongs to, who have the right to vote, if
that minority does not exceed 3% of total population, according to the results of
the most recent census of population;

2) 60 members of the minority he/she belongs to, who have the right to vote, if
that minority makes 3% to 5% of total population, according to the results of the
most recent census of population;

3) 100 members of the minority he/she belongs to, who have the right to vote, if
that minority exceeds 5% of total population, according to the results of the
most recent census of population;

A person who has the right to be an elector submits to the Ministry:

- statement on accepting the candidature for a member of electoral assembly,
- statement on national affiliation and
- evidence of the right to vote.

- Please explain the approach used in order to determine whether an individual belongs to a
minority. By law? By the person's declaration? By other means?

Montenegro is a civic state. Determination of affiliation of a person with a minority is a private
matter of each citizen and is determined by way of free declaration of such person.

Within the meaning of the Law on Minority Rights and Freedoms, a minority is any group of
nationals, whose number is less than that of other majority population, which has common ethnical,
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religious or linguistic characteristics, different from other population, is historically related to
Montenegro and motivated by desire to express and preserve national, ethnic, cultural, linguistic
and religious identity (Article 2). Furthermore, the same law lays down that “members of minorities
have the right to identify themselves independently and freely as to their national affiliation” (Article
10).

The Law on Minority Rights and Freedoms provides for the possibility that each minority people or
minority national community may form their council. The Council is a representative body of
minorities, having special competencies conferred by law. The Ministry of Minority and Human
Rights adopted the Rules for the first elections to minority councils and the Instruction on uniform
forms for elections of council members (Official Gazette of the Republic of Montenegro 46/07).
Article 8 of these Rules prescribes that each citizen declaring himself/herself as a member of
respective minority has the right to be an elector if his/her candidature is supported by signatures
of:

4) 30 members of the minority he/she belongs to, who have the right to vote, if
that minority does not exceed 3% of total population, according to the results of
the most recent census of population;

5) 60 members of the minority he/she belongs to, who have the right to vote, if
that minority makes 3% to 5% of total population, according to the results of the
most recent census of population;

6) 100 members of the minority he/she belongs to, who have the right to vote, if
that minority exceeds 5% of total population, according to the results of the
most recent census of population;

A person who has the right to be an elector submits to the Ministry:

- statement on accepting the candidature for a member of electoral assembly,
- statement on national affiliation and
- evidence of the right to vote.

- Please give details regarding the status of stateless persons and the issuing of identity
papers/travel documents for Roma.

The Law on Nationality (Official Gazette of Montenegro 13/08) prescribes that the Montenegrin
nationality is acquired: by origin, birth in the territory of Montenegro, by admission and under an
international agreement (Article 4). Montenegrin nationality by admission may be acquired by a
person, who, inter alia, has been residing in Montenegro lawfully and continuously for ten years
prior to submitting the request for admission to nationality, and a person who has been married to
Montenegrin national for three years at least and has been residing in Montenegro lawfully and
continuously for five years at least (Articles 8 and 11).

The Law on Identity Card (Official Gazette of Montenegro 12/07) prescribes that the identity card
is an identity document by which a citizen who has Montenegrin nationality proves his identity and
nationality; and it also prescribes that a citizen who reached the age of 18 and is domiciled in
Montenegro is obliged to have identity card (Articles 1 and 2). The Law on Travel Documents
(Official Gazette of Montenegro 21/08 and 25/08) prescribes that a travel document is a public
document serving to a Montenegrin national to cross state border for the purpose of travelling to
another country and to stay in that country and to return to Montenegro (Article 2).

The Law on Asylum (Official Gazette of Montenegro 45/06), in Article 44, inter alia, prescribes that
a person who has a recognised refugee status has the right to: stay, travel document and identity
card etc.

The Law on Foreigners (Official Gazette of Montenegro 82/08 and 72/09) prescribes that the stay
of a foreigner: stay for up to 90 days, temporary stay – for longer than 90 days and permanent
residence. The nationals of the countries that emerged on the territory of the former SFRY have
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the right to permanent residence if they had registered residence in Montenegro prior to 3 June
2006, with the obligation to submit application for registration (Articles 30 and 54). Furthermore,
Article 105a prescribes that displaced and internally displaced persons from former Yugoslav
republics may be approved permanent residence if they are registered. Articles 79 and 80 of this
Law prescribe travel documents for stateless persons (issued with a one-year period of validity)
and laissez passer for a foreigner (issued to a foreigner who does not have valid travel document).
Article 86 provides for identity card for a foreigner which is issued to a foreigner who was
approved permanent residence and it may be issued to a foreigner who was approved temporary
stay, and who does not have a valid travel document. Foreigners’ travel document and identity
card forms have also been prescribed.

It is worth mentioning that displaced and internally displaced persons are nationals of former
Yugoslav republics and that there are no stateless persons among them.

According to legislative framework, displaced and internally displaced persons, among whom
there is a large number of the RAE population, if they are registered, may be approved permanent
residence or they may acquire Montenegrin nationality by admission upon submitting necessary
evidence. They need to submit, inter alia, evidence that they have been residing in Montenegro
lawfully and continuously for ten years before submitting application for admission, and as regards
person who is married to a Montenegrin national that they have been married for at least three
years and that he has been residing in Montenegro lawfully and continuously for five years at
least. In many cases, persons have difficulty in obtaining evidence or it is not possible for them to
obtain them or the procedure is lengthy. There are persons, especially the RAE population, who
have been residing in Montenegro for a long time but they did not register their residence and they
are not registered in Montenegro, and consequently they cannot regulate their rights in
Montenegro. Furthermore, travel documents will be issued to stateless persons and laissez passer
will be issued to a foreigner who does not have a valid travel document; identity card for a
foreigner will be issued to a foreigner who has been approved permanent residence and it may be
issued to a foreigner who has been approved temporary residence as well.

In accordance with the aforesaid, identity card and passport are issued to Montenegrin nationals
and they are evidence of Montenegrin nationality, so that a person has to acquire Montenegrin
nationality in order to have those documents.

Procedural safeguards

Measures against racism and xenophobia

29. (Ref to Q. 145-148):

- Does the offence cover also the incitement to racist hatred or violence when done by
public dissemination or distribution of tracts, pictures or other material such as the
internet? (see Article 1(b) of the said Framework Decision)

We have proceeded to amendments to the Criminal Code primarily in order to prescribe basis for
expanded confiscation and to specify the offence of organised crime, corruption, terrorism and war
crimes. However, we have engaged foreign experts within the framework of the Twinning Project
“Justice Reform” for the group of criminal offences of racism and xenophobia as well, and in
accordance with their recommendations, inter alia, we have amended the basic form of the criminal
offence referred to in Article 370 so that it reads:

Anyone who publicly incites to violence or hatred against a group or a member of a group identified
on the grounds of race, colour, religion, origin, national or ethnic affiliation, shall be punished by
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imprisonment sentence of six months to five years. The same punishment shall be imposed on the
person who publicly approves, denies the existence or severely diminishes the gravity of criminal
offences of genocide, crimes against humanity and war crimes committed against a group
identified on the grounds of race, colour, religion, origin, national or ethnic affiliation, in a way that
may lead to violence or cause hatred against a group of persons or a member of such group if
those criminal offences have been found by a final and enforceable judgment of the court in
Montenegro or international criminal court.

Public incitement to violence and hatred, as a broadest notion generally used in criminal legislation
to include the greatest possible number of cases, means any form of commission of criminal
offence and by any means (including distribution of tracts, pictures or other material such as the
Internet) and all other contents publicly inciting to violence and hatred.

- What are the criminal penalties provided for such punishable conducts? (see Article 3)

The punishment provided for the criminal offence of incitement to national, racial and religious
hatred ranges from six months to five years which means that the offence committed through
Internet due to a higher level of danger and violation of protected right will be treated more
severely. This criminal offence is punishable by imprisonment for a term of up to five years which is
a more severe punishment than the punishments provided for under the Framework Decision.

- Is the investigation into or prosecution of such conducts dependent on a report or
accusation made by the victim? (see Article 8)

Criminal offences of racism and xenophobia are prosecuted ex officio on the basis of report which
is submitted to the public prosecutor either orally or in writing. Every person has a duty to report
the criminal offence which is prosecuted ex officio. If the prosecutor learns of the criminal offence
in any manner whatsoever, he has a duty to prosecute.

If the public prosecutor makes an assessment that there are no grounds to prosecute the criminal
offence prosecuted ex officio he has a duty to inform the victim thereof within eight days and to
advise him that he may undertake prosecution by himself.

- In relation to hate crimes, are higher penalties provided for all those other offences that
are committed with a racist and xenophobic motivation (i.e. a murder with such a motivation
should receive higher penalties than a murder without it)? (see Article 4)

As regards the criminal offences of racism and xenophobia, the criminal offence of violation of
equality which as its basic form provides for denial or limiting of human rights for the reason of
national or ethnic affiliation, belonging to a race or religion, or differences in respect of political or
other belief, gender, language, education, property status or some other personal characteristic is
punishable by imprisonment sentence for a term of up to three years. On the basis of
recommendations from the experts, we have supplemented this and prescribed the punishment of
imprisonment from three months to five years for an aggravated form of this offence if the offence
was motivated by hatred against a member of a group distinguished on the basis of race, colour,
religion, origin, state or national affiliation.

Under the Criminal Code, a murder is punishable by imprisonment from five to fifteen years while
an aggravated murder, which includes deprivation of life from “unscrupulous revenge or other
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base” motives including also murder with a racist and xenophobic motivation, is punishable by
imprisonment for a term of at least ten years or a forty-year imprisonment sentence.

Under general provisions relating to all criminal offences referred to in the special part, our criminal
legislation prescribes general rules on meting out punishment which the court takes into account
when determining punishment, so that for all criminal offences including the offences of racism and
xenophobia, when imposing the sentence the court must also take into account the level of threat
or violation of protected right, motivation and circumstances under which the offence was
committed. Since Article 4 of the Framework Decision prescribes that alternatively such motivation
be taken into consideration in the determination of the penalties, the Criminal Code is harmonised
with the said Framework Decision in this respect as well.

- What other measures will be taken to align your legislation with the said Framework
Decision?

Since previous replies provide overview of compliance with Articles 1, 3 and 4 of the Framework
Decision we would like to note that instigating, aiding and abetting have been included in the
general part of the Criminal Code and that these institutes relate to all criminal offences under the
special part; thus, instigating, aiding and abetting in criminal offences of racism and xenophobia is
a punishable conduct and therefore Article 2 of the Framework Decision has been implemented.

Measures which are necessary to hold legal person liable for the criminal offences committed for
its benefit by any person are covered by the Law on Liability of Legal Persons for Criminal
Offences prescribing that a legal person is held liable for a criminal offence committed by the
responsible person acting in the name of legal person within the limits of his powers with the
intention to secure benefit for the legal person (Article 5 of the Framework Decision). Legal person
may be imposed a fine and dissolution of a legal person, as well as suspended sentence including
protective supervision which may include one or more obligations which constitutes effective
punishment by proportionate and dissuasive penalties or measures. Thereby, Articles 5 and 6 of
the said Framework Decision have been implemented.

- It is mentioned in the replies that from 2004 to 2009 there have been four cases under
Article 370 of the Criminal Code and that these are data from the Supreme Court. Does this
mean that these cases are only those which have reached the Supreme Court? Could there
have arguably been more proceedings under this provision that have been treated by lower
courts or that have not been taken to the courts at all? Is there any public body in
Montenegro in charge of registering or collecting data on hate speech and hate crimes?

It is a usual practice when submitting data that the Ministry of Justice request data from the
Supreme Court; while the Supreme Court request data from all courts in Montenegro and submits
consolidated data to the Ministry of Justice. Therefore, provided data do not relate only to the
cases which have reached the Supreme Court; these are data received from all courts in
Montenegro – a total of four cases for the criminal offence of incitement of national, racial and
religious hatred and intolerance. Data on hate crimes are registered within the database of the
Supreme Court and in annual reports of the Judicial Council. Data on hate crimes are not
registered separately since there is only very small number of cases.
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The EU Fundamental Rights Agency

30. (Ref to Q. 149): Please specify what are the procedures and the envisaged timeframe.

The Ministry for Protection of Human and Minority Rights addressed the EU Fundamental Rights
Agency with a letter expressing its willingness and wish to participate in the work of this Agency.
Furthermore, the Ministry requested additional instructions and information on how to become a
member of the Agency.

D. EU citizens’ rights

Right to vote and stand as a candidate in municipal elections

31. (Ref to Q. 162): Which legal measures would be necessary to allow EU citizens to vote
and stand as a candidate in the municipal elections in your country?

The main reply to this question has already been given since the additional question is worded the
same as the main one.
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